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AGREEMENT
THIS AGREEMENT (this “Agreement”) made and entered into
by and between the CITY OF ATLANTIC CITY, a municipal corporation
of the State of New Jersey, herein referred to as the "City"

located at 1301 Bacharach Boulevard, Atlantic City, New Jersey

08401, and BOARDWALK TRANSPORTATION, LLC located at 9 Julle Drive,

Northfield, WNew Jersey, 08225, hereinafter referred to as the

"Contractoxr®,
WITNESSETH :

WHEREAS, the City wishes to retain the services of the

Contractor to provide motorized tram services on the Atlantic City

Boardwalk (the “Sexrvices”), as set forth.in advertised Bid #20-62

{(referred tco as the “Bid"” cor “Specifications and Instructions”);

and

WHEREAS, pursuant to Resolution No. 43 adopted by the City
Council on January 27, 2021 and the Bid, the City is authorized to

award a contract to the Contractor for the Services; and

WHEREAS, the Contractor 1is ready, willing and able to

undertake such Services; and

WHEREAS, the City believes the Contractor to be well able to
undertake and perform the Services for the City and desires to
enter into this Agreement with the Contractor for the performance

of such Services,




NOW, THEREFORE, 1in consideration of the covenants and
conditions set forth herein, and for other good and valuable

consideration, the parties heretco agree as follows:

WORK TO BE PERFORMED
‘The work to be pérformed under this Agreement is as follows:
provide motorized tram services on the Atlantic City Boardwalk as
set forth in the specifications and instructions to bidders
contained in the Bld, attached as Exhibit A and made a part hereof,
and in the bid received from the Contractor {(“Contractor’'s

Proposal”), attached hereto as Exhibit B and made a part hereof.

1f any of the terms and conditions of this Agreement and the
Bid conflict with the bid propésal submitted by the Contractor,
the terms and conditions of this Agreement and the Bid shall
control. Capitalized terms used herein and not otherwise defined

shall have the meanings as set forth in the Bid.

CONTRACT PRICE AND PAYMENT TERMS

The Contractor shall pay to the City the following:

Ridership Fares—- The Minimum Guaranteed Lump Sum of the

ridership fares to be pald in equal monthly installments during
the Term in accordance with the payment scheduie set forth below,
or, if 30% of the gross sales revenue from ridership fares for any
month is found to be greater than the monthly Minimum Guaranteed
Lump Sum amount, the Contractor shall pay to the City 30% of such

month’s gross sales revenue from ridership fares.




Advertising Proceeds- The Minimum Guaranteed Lump Sum of the

advertising proceeds to be paid in monthly installments during the
Term in accordance with the payment schedule set forth below, or,
1f 50% of the gross sales revenue from advertising proceeds for
any month is found to be greater than the monthly Minimum
Guaranteed Lﬁmp Sum amount, tﬁe Contractor shail pay to the Citj
50% of such month’s gross sales revenue from advertising proceeds.

Tours —~ This contract shall include Histeric Boardwalk Tours
for the general public during the months of October 15th through
May 15th with the approval of the Director. The Minimum Guaranteed
Lump Sum of the Tour Proceeds to be paid in monthly installments
during the Term in accordance with the payment schedule set forth
below, or, if 50% of the gross sales revenue from tour proceeds
for any month is found to be greater than the monthly Minimum
Guaranteed Lump Sum amount, the Contractor shall pay to the City
50% of such month's gross sales revenue from Boardwalk Tram tour

proceeds,

The Contractor shall submit to the Director no later than the
fifteenth (15th) day of each month of the Term a certified monthly
report detailing daily ridership fares, revenue derived from
advertising and Boardwalk Tours for the immediately prior month
pursuant to an accounting method approved by the Director, together
with payment of the aggregate of: (i) the greater of the monthly
Minimum Guaranteed Lump Sum of ridership fares or 30% of the gross

sales revenue from the ridership fares for the immediately prior




month; and {ii) the greater of the monthly Minimum Guaranteed Lump
Sum of advertising proceeds or.50% of the gross sales revenue from
advertising proceeds for the immediately prior month; and kiii)
the greater of the monthly Minimum Guaranteed Lump Sum of Boardwalk
Tram Tours or 50% of the gross sales revenue from boardwalk tram

tours for the immediately prior month.

The monthly Minimum Guaranteed Lump Sum payment for ridership
fares, advertising proceeds and Boardwalk Tram tours for each month

are as follows:

Year 1 Minimum Guarantee Fares - 57,000.00 per month (584,000.00
annually):;
Minimum  Guarantee Advertising -  $4,000.00 per month
($48,000.00 annually);
Minimum Guarantee Tours - $1,000.00 per month ($12,000.00
annually)

Yeoar 2 Minimum Guarantee Fares - $7,700.00 per wmonth ($92,400.00
annually);
Minimum Guarantee Advertising =~ $4,400.00 per month

($52,800.00 annually):;
Minimum Guarantee Tours - $1,100.00 per month ($13,200.00
annuzally) ‘ -

Year 3 Minimum Guarantee Fares - $8,085.00 per month
{897,020.00 annually);
Minimum Guarantee Advertising - $4,620.00 per wmonth
($55,440.00 annually);
Minimum Guarantee Tours - $1,150.00 per month
($13,860.00 annually)

Year 4 Minimum Guarantee Fares - $8,085.00 pexr month
{$97,020.00 annually};
Minimum Guarantee Advertising - $4,620.00 per month
{$55,440.00 annually):
Minimum Guarantee Tours - $1,150.00 per month
($13,860.00 annually)

Year 5 Minimum Guarantee Fares - $8,085.00 per month
{$97,020.00 annually}:;
Minimum Guarantee Advertising - $4,620.00 per month
{355,440 annually):
Minimum Guarantee Tours - $1,150.00 per month




{$13,860.00 annually)

In the event the City directs that the Boardwalk shall

be shut down and closed for Tram Service for more than
{48) consecutive hours then the Contractor shall receive a
credit against the monthly Minimum Guarantee Fares and monthly
Minimum Guarantee Advertising revenue on a pro rata basis (i.e.
close for(3) consecutive days in that month credit would be
10% {3 days/30 days}).

CONTRACT TERM
The initial term of this Agreement shall be for three (3)
years beginning on March 1, 2021 (the “Effective Date”); and
agreement ending on February 29, '2024 (the “Term”), unless

otherwise terminated as hereinafter provided.

Thereafter, the City, in its sole discretion, may extend this
Agreement and the Term for two (2) additional one (1) year periods
(each, an “Option Period”), with the first Option Period beginning
on March 1, 2024 and ending on February 28, 2025 and the second
Option Period beginning on Maxch 1, 2025 and ending on February
28, 2026; The City shall éubmit written nofice to the Contréctor
exercising its option to extend this Agreement for the first Option
Period no later than October 31, 2023 and for the second Option
period no later than October 31, 2024. The total Term of this

Agreement shall not exceed five (35) years.

STATUS OF CONTRACTOR
It is expressly understood and agreed by and between the
parties hereto that the status of the Contractor and its employees,

Tofficers, .and.agents shall be that of independent contractors. It




officers, and agents shall be that of independent contractors. it
is not intended, nor shall it be construed, that the Contractor or
any of its employees, officers or agents is an employee or officer

of the City for any purpose whatsoever.

TERMINATION, CANCELLATIbN, EXPIRATION
Unless earlier terminated pursuant to this Section 5, this

Agreement shall automatically expire on the last day of the Term.

The City shall have the right to terminate this Agreement
after giving fifteen (15) days written notice of termination to
the Contractor and an opportunity to cure the default during that

period.

I+ shail be considered a Default by the Contractor 1f the

Contractor:

i. Declares bankruptcy, becomes insolvent, or assigns its assets
for the benefit of creditoxs:

ii. Disregards or violates any provision of this Agreement,
including without limitation, failure to make payments or
failure to perform Services according to agreed schedules and
the Specifications and Instructions; or

iii, Falls to provide competent workmen or personnel or proper
equipment or fails to operate the Services,

In the event of termination of this Agreement by the City because

of a Default, no action by the City pursuant to this section shall

operate to waive or release any claims that the municipality may

have against the Contractor under this Agreement.




CERTIFICATE OF COMPLIANCE
The Contractor represents that it is in compliance with all
applicable laws of the State of New Jersey and all Ordinances of
the City, including Orxdinance No. 24 of 1993, Executive Order
No. 1 of 1§93, and Exhibit ﬁ attached hersato énd made a part
nereof, involving Affirmative Action and minority business
participation and will remain so for the Term of this Agreement,
and failure to continue in compliance shall be deemed a breach
of this Agreement.
ASSTGNMENT
The Contractor shall not assign its rights or obligations under
this Agreement without the prior written consent of the City.
CONFLICT OF INTEREST

The Contractor covenants that it presently has no interest and
shall not acquire any interest, directly or indirectly, which
would conflict in any manner or degrée with the performance of
this Agreement. The Contractor further covenants that in the
performance of this Agreement no person having any such interest
shall knowingly be employed by the Contractor or its

subcontractors.

EFFECT OF ILLEGALITY
1f any provision of this Agreement is determined to be invalid
or unenforceable to any extent by a court of competent

jurisdiction, the remaining terms, conditions and provisions of




this Agreement shall not be affected thereby and each remaining
term, condition and provision of this Agreement shall be valid and

shall be enforceable to the fullest extent permitted by law.

FULL AGREEMENT
This Agreemen£ and the Bid constitutes the entire agreement
between the parties and any prior understandings or representation
of any kind preceding the Effective Date of this Agreement shall
not be binding on the parties hereto except to the extent

incorporated herein.
CHQICE OF LAW

This Agreement shall be governed and construed in
accordance with the laws of the State of New Jersey and the
ordinances of the City. All actions, whether sounding in contract
or tort, relating to the validity, construction, interpretation or
enforcement of this Agreement shall be instituted in the courts of

New Jersey and in the County of Atlantic.

INDEMNIFICATION
The Contractor shall indemnify, defend and hold harmless the
City from and against any cléim (including any claim brought by
employees or agents of the Contractor), liabllity, damage or
expense (including attorneys' fees) that the City may incur
relating to, arising out of or existing by reason of (i)

Contractor's performance of this Agreement or the conditions




created thereby (including use, misuse or failure of any equipment
used by the Contractor or its subcontractors, servants or
employees) or (ii) the Contractor's breach of this Agreement or
the inadequate or improper performance of this Agreement by the
Contractor or its subcontractors, servants or employees. The City
shall, iflit so desires, defend such actions énd charge the expénse

of the same to the Contractor.

INSURANCE
Without limiting the foregoing, the Contractor shall at its
own expense, maintain during its performance under this Agreement
insurance policy or policies, written with an insurance company or
joint 1nsurance fund currently admitted in New Jersey, in at least

the fellowing types and amounts:

INSURANCE REQUIREMENTS FOR CONTRACTOR

Before commencing the Services the Contractor shall purchase and
ﬁaintain insurancé in conformance Qith the provisiéns contained
herein. This insurance will provide a defense and indemnify the
city its officers, agents or employees against any such claim,
damage, loss or expense that is attributable to bodily injury,
sickness, disease or death, or to injury to or destruction of
tangible property (other than the work itself) including the loss
of use, which arises out of the Contractor's operations under this
Agreement. This insurance shall apply regardless of whether the
operations, actions, derelictions or failures to act from which

the claim arises are attributable to the Contractor, any of its

P



consultants, officers, agents, subcontractors, employees, or
anyone directly or indirectly employed by any of them including
anyone for whose acts of the aforementicned may be liable by
operation of statute, government regulation, or applicable case
law or the City, unless caused by the sole negligence of the City.
éroof of this insﬁrance shall be pfovided to the Ciﬁy before the
Effective Date. In no event shall the faillure to provide this proof
prior to the Effective Date be deemed a waiver by the City of the
Contractor's insurance obligations set forth herein. In the event
that the insurance company{ies) issuing the policy(les) required
by this Agreement deny coverage to the City, the Contractor will

defend and indemnify the City at the Contractor's expense.

MINIMUM LIMITS OF LIABILITY

The Contractor must obtain the required insurance with a carrier
rated A- VII or better by A.M. Best. The Contractor shall maintain
at least the following limits of liability:

Commergial General Liability Insurance

$ 1,000,000 Each Occurrence Limit (Bodily Injury and Property
Damage)

3 2,000,000 General Aggredate

$ 2,000,000 Product/Completed Operations Aggregate

Contractual 1liability that will respond tc the indemnification
clause contained in Section 12 herein shall be included in the
policy. If the Contractor’s Commercial General Liability Insurance
coverage is included in a policy that covers other operations or
other locations, the General Aggregate shall apply separately to
the Services included in this Agreement.

Comprehensive Automobile Liability Insurance

$ 1,000,000 Combined Single Limit Bedily Injury and Property
Damage.

Coverage must include all owned, non-owned and hired vehicles used
in connection with the Services.




Workers' Compensation and Employers' Liability Insurance

$ 500,000 Each Accident
$ 500,000 Each Employee for Injury by Disease
$ 500,000 Aggregate for Injury by Disease.

¥f the Contractor is a Sole Proprietor, PRartnership or LLC, the
Insurance Policy and Certificate must indicate that the
proprietor/partners/members are "included”.

Umbrellaiziability Insurance

$ 4,000,000 per occurrence
$ 4,000,000 General Aggregate.

Contractual Liability and the General Aggregate will be included
on the same basis as the Commercial General Liability Insurance.

ADDITIONAL INSURED STATUS AND CERTIFICATE OF INSURANCE

The City, along with its officers, agents and employees, shall be
named as “Additional Insureds” for Operations on the Contractor’s
Commercial General Liability and Umbrella Liability Policy which
must be primary and noncontributory with respect to the Additional
Insureds. It is expressly understood by the parties to this
Agreement that it is the intent of the parties that any insurance
obtained by the City is deemed excess, non-contributory and not
co-primary in relation to the coverage(s) procured by the
Contractoer, any  of its consultants, officers, agents,
subcontractors, employees or anyone directly or indirectly
employed by any of them or by anyone for whose acts any of the
aforementioned may be liable by operation of statute, government
regulation or applicable case law. A Waiver of Subrogation Clause
shall be added to the Commercial General Liability, Comprehensive
Butomobile Liability and Umbrella Liability insurance policies in
favor of the City, and thls clause shall apply to the City's

officers, agents and employees with respect to all projects during




the policy term. It should also apply to the Contractor’s Workers'
Compensation and Employers’ Liability Insurance policy if allowed
by state law. Prior to the Effective Date, the Contractor shall
submit a Certificate of Insurance in favor of the City and an
Additional Inmsured Endorsement (in a form acceptable to the City)

as required hereunder.

NO LIMITATION ON LIABILITY

In any and all claims against the Additional Insureds by any
employee of the Contractoxr, anyone directly or indirectly employed
by the Contractor or anyone for whose acts the Contractor may be
liable, the indemnification obligation shall not be limited by any
limitation on the amount or type of damage, compensation or
benefits vpayable by or for the Contractor under workers'
compensation acts, disability benefit acts or other employee

benefit acts.

CANCELLATION, RENEWAL AND. MODIFICATION

The Contractor shall maintain in effect all insurance coverage
required hereunder at the Contractor's sole expense and with
insurance companies acceptable to the City. The policies shall
contain a provision that coverage will not be cancelled, not
renewed, or undergo a material change until at least thirty (30)
days prior written notice has been given to the City. A Certificate
of Insurance showing required coverage and written notlce must be
delivered to the City prior to the Effective Date. In the event
the Contractor fails to obtain or maintain any insurance coverage

required under this Agreement, the City may, at its sole




discretion, purchase such coverage as desired for the City's
benefit and charge the expense to the Contractor, or, in the

alternative, terminate this Agreement.

The Contractor shall further provide the City Certificates of
Tnsurancge stating that the City is an "ADDITIONAL NAMED INSURED
WITH RESPECT TO LIARILITY COVERAGES AFFORDED BY THE POLICY". The
Contractor shall also provide to the City evidence of Worker's
Compensation Insurance to cover all workers involved in any work

contemplated under this Agreement.

PREFERENCE DOMESTIC PRODUCTS
It is understood by and between the parties hereto that only
ﬁanufactured products of the Unitéd States, wherever avaiiable,
shall be used in connection with this Agreement, pursuant to
N.J.S.A. 40A:11-18.

BOOKS AND RECORDS

The Contractor shall at all times during the Term (i) conduct
its business in the ordinary course of business, (ii) maintain its
books and records in a manner approved by the Director, and (iii)
upon reasonable notlce by the City, afford the City access to its
books and records or afford the City’s representatives or agents

copies of its books and records.

WAIVER AND RENUNCIATION
No waiver or renunciation by either party to this Agreement

with respect to any breach or default or of any right or remedy




consequent thereon shall be deemed to constitute a continuing
waiver or renuncilation orxr a waiver or renunciation of any other
breach or default or any other right or remedy conseguent thereon
unless such waiver or renunciation be expressed in writing, signed
by the party making such waiver or renunciation and specifying the

rature and extent of such walver or renunciation.

BINDING
This Agreement shall be binding upon the heirs, assigns,
and/or successors in right, title or interest of the parties to
this Agreement.

CAPTIONS

All captions in this Agreement are for convenience only and
shall not be deemed part of this Agreement and in no way define,
limit, extend or describe the scope or intent of any provisions

hereof.




MODIFICATION OR AMENDMENT

This Agreement may not be modified or amended except by a writing

executed by the parties to this Agreement.

Iﬁ WITNESS WHERECF, £he City has causeé the Seal of the éity of
Atlantic City to be hereto affixed and this Agreement to be signed by
the Mayor and attested by the City Clerk thereof, and the Contractor has
caused this Agreement to be executed by its President and attested by
its Secretary and its corporate seal to be hereto affixed the day and

year first below written.

ATTRST: City of Atlantic City
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Paula Geletei, City Clerk Marty Small,/Sr., Mayor

i

Date: ~) .. Ll =04
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Witness: Boardwalk Transportation, LLC

. . /E ) [— ; g
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, President
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Please Print Name Above

Date: ’Eff/j s }/ Zi

The within Agreement is approved as to form and execution:

Date: 2/ /fi’z 3 /;’: ;; By: ?/?/J,fl{#fvf“ : //fé;,ﬂ{:f’

Matthew Sykes!
Assistant City Solicitor

(5ignature page to Boardwalk Tram Agreement)




- Resolution of the City of Atlantic City

No. 43
Approved as to Form and Legality on Basis of Facis Set Forth Factual contents certified to by
Assistant City Solicitor /s/Matthew Sykes Dale Finch, Director/ Licensing & Inspections

Prepared by City Solicitor's Office
Council Members _KURTZ presents the following Resolution: ‘

RESOLUTION TO AWARD A CONTRACT TO BOARDWALK TRANSPORTATION, LLC FOR
MOTORIZED TRAM SERVICES ON THE ATLANTIC CITY BOARDWALK

BE IT RESOLVED by the City Council that the bid of BOARDWALK TRANSPORTATION, LLC, a
corporation of the State of New Jersey, with offices located at 9 Julie Drive, Northfield, New Jersey 08225, received
and publicly opened and read at a meeting of the Purchasing Board Meeting of January 12, 2021 providing to the
City of Atlantic City MOTORIZED TRAM SERVICES ON THE ATLANTIC CITY BOARDWALK FOR A
THREE (3) YEAR PERIOD WITH OPTION TO EXTEND FOR TWO (2) ADDITIONAL ONE (1) YEAR
TERMS AT THE OPTION OF THE CITY, is hereby ACCEPTED, said corporation being the highest responsible
bidder for the undertaking; and

BE IT FURTHER RESOLVED the ANNUAL GUARANTEED TOTAL DELIVERED
SUM/AMOUNT FOR FARES, ADVERTISING AND HISTORIC TOURS IN YEAR ONE IS $144,000.00;

~YEAR TWO IS $158,400.00;-YEAR THREE IS -$166,320.00; OPTIONAL YEAR 4 IS $166,320.00 AND - --

OPTIONAL YEAR 5 IS $166,320.00. EACH YEARLY AMOUNT IS TO BE PAID IN TWELVE (12)
EQUAL MONTHLY INSTALLMENTS TO THE CITY OF ATLANTIC CITY, in accordance with the terms
and conditions contained in the Advertisement, Proposal Form, and the Specifications and Instructions to bidders;
and

BE IT FURTHER RESOLVED that authority is hereby given to the Mayor to execute and the City Clerk
to attest an agreemenf, to be entered into between the City of Atlantic City and BOARDWALK
TRANSPORTATION, LLC for the hereinabove undertaking, in compliance with the Advertisement, Proposal

. Form, and the Specifications and Instructions to bidders therefore, approved and adopted by the City Council, said
agreement to be approved as to form and execution by the City Solicitor.

ew February 4, 2021 11:15 AM

DO NOT USE SPACE BELOW THIS LINE

RECORD OF COUNCIE VOTE ON FINAL PASSAGE

COUNCIL. MEMBER AYE | NAY | NV | AB. | MOT, SEC, COUNCIL MEMBER | AYE | NAY | NV, | AB. | MOT. | $EC.
.. | DELGADO N X MORSHED X X
1 BUNSTON ABSTAIN RANDOLPH X X
FAUNTLEROY X SHABAZZ X
KURTZ X ZIA X
TIBBITT, PRESIDENT X
X-Indicates Vote NV-Not Voting  AB-Absent MOT-Motion SEC-Second

This is a Certified True copy of the Original Resolution on file in the City-Clerk's Office,

DATE OF ADOPTION: JANUARY 27, 2021 N @L&ym

/s/ Paula Geletei, City Clerk




