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RIGHTS-OF-WAY USE AGREEMENT S

THIS RIGHTS-OF-WAY USE AGREEMENT ("Agreement") is dated _ +17 , 2020
(the "Effective Date"), and entered into by and between the City of Atlantic City (the “City”), a
New Jersey municipal corporation, having its address at 1301 Bacharach Boulevard, Atlantic
City, NJ 08401, and New Cingular Wireless PCS, LLC, a Delaware limited liability company
New Cingular Wireless PCS with a principal business address at 1025 Lenox Park Boulevard
NE, 3™ Floor, Atlanta, GA 30319 (“New Cingular Wireless PCS™).

BACKGROUND RECITALS

WHEREAS, New Cingular Wireless PCS has been approved by the Federal
Communications Commission (“FCC”) to provide telecommunications services
throughout the State of New Jersey; and

WHEREAS, pursuant to N.J.S.A 48:3-18 and N.J.S.A. 48:3-19, upon the
consent of the municipality’s governing body, New Cingular Wireless PCS may use
facilities that have been lawfully erected within municipal rights-of-way; and

WHEREAS, New Cingular Wireless PCS proposes to place its
telecommunication equipment aerially on utility poles or in underground conduit in
the public rights-of-way within the City and utilize the City’s raceways for electric
conduits, for purposes of owning, constructing, installing, operating, repairing and
maintaining a telecommunications system; and

WHEREAS, the City Council has determined that it is in the best interests of
the City and its citizenry for the City to grant consent to New Cingular Wireless PCS
for the non-exclusive right to use and occupy said public rights-of-way within the City

for this purpose; and



WHEREAS, the City Council has adopted Resolution # 375 adopted July 22,
2020 attached hereto as Exhibit “A”, memorializing Council’s findings and
authorizing the City to enter into this Agreement.

NOW THEREFORE, in consideration of the foregoing recitals and the mutual
covenants and obligations hereinafter set forth, the City and New Cingular Wireless PCS
hereby agree to and with each other as follows:

Section 1: Definitions

a. "Rights-of-Way" means the areas devoted to passing under, over, on or through
lands with public utility facilities.

b. "Facilities” means the poles, equipment, wires, cables, supports, connectors and
other structures which have been or may be lawfully erected within the City’s Rights of
Way and any replacements thereof which are similar in construction and use.

¢. “Equipment” means New Cingular Wireless PCS’ antennas, cabinets, wires,
cables, supports, and other components used for the provision of wireless
telecommunication services in the City.

d. “Site” means each location at which New Cingular Wireless PCS constructs and

installs its Equipment pursuant to this Agreement.

Section 2:  Grant of Consent
The City deems it to be in the best interests of the City and accordingly hereby grants
New Cingular Wircless PCS its municipal consent for the non-exclusive use of the public
rights-of-way within the City and utilize the City’s raceways for electric conduits, for the

purpose of owning, constructing, installing, operating, and maintaining its Equipment.



Subject to obtaining the permission of the owner(s) of Utility Poles and underground
conduits, which shall be the sole responsibility of New Cingular Wireless PCS to undertake
and obtain, the City hereby authorizes and permits New Cingular Wireless PCS to enter
upon the municipal rights-of-way and to attach, install, operate, maintain, remove, reattach,
reinstall, relocate and replace its Equipment, in or on Utility Poles or other structures which
have been legally erected within the municipal rights-of-way.

Any and all rights expressly granted to New Cingular Wireless PCS under this
Agreement shall be subject to the prior and continuing right of the City under applicable
faws to use any and all parts of the municipal rights-of-way exclusively or concurrently with
any other person or persons, and shall be further subject to all deeds, easements, dedications,
conditions, covenants, restrictions, encumbrances, and claims of title of record which may
affect such municipal rights-of-way. Nothing in this Agreement shall be deemed to grant,
convey, create or vest in New Cingular Wireless PCS a real property interest in land,

including any fee, leasehold interest, easement, or any other form of interest or ownership.

Section 3: City’s Review of New Cingular Wireless PCS’ Sites; Relocation

and Repair.

A. Review Procedure. Prior to the installation of Equipment at a Site, New Cingular
Wireless PCS shall provide the City Bngineer or other designated City representative(s) with
information sufficient to identify the Site location and the Equipment to be installed there. The
City shall have the right to review such information to confirm that the proposed work
complies with this Agreement, and shall advise New Cingular Wireless PCS if any additionai

information is required for that review,



Upon completion of the City’s compliance review, New Cingular Wireless PCS shall
apply for and obtain all necessary construction permits. New Cingular Wireless PCS shall
also coordinate and work with the appropriate City Departments in scheduling and
conducting construction at each Site.

Upon completion of construction, New Cingular Wireless PCS shall provide the City
with information, in a form satisfactory to the City, to identify the type and location of
New Cingular Wireless PCS’ Equipment as installed at each Site.

Attached as Exhibit “B” to this Agreement is a listing of the Sites which have been
reviewed and are deemed to be approved by the City upon the mutual execution of this
Agreement. This list shall be supplemented over time as additional Sites are reviewed and
approved by the City.

B. Relocation and Displacement of Equipment. New Cingular Wireless PCS
understands and acknowledges that the City may, from time to time, require New Cingular
Wireless PCS to relocate Equipment from a given Site. New Cingular Wireless PCS shall,
upon written notice from the City, relocate such Equipment at New Cingular Wireless
PCS’s sole cost and expense, whenever the City reasonably determines that the relocation
is needed: (a) to allow for the construction, completion, repair, relocation, or maintenance
of a City project; or (b) because the equipment is interfering with or adversely affecting
proper operation of light poles or other City facilities. If New Cingular Wireless PCS shall
fail to relocate any Equipment as requested by the City within forty-five (45) days after
written notice is received, the City shall be entitled to relocate the Equipment at New
Cingular Wireless PCS's sole cost and expense, without further notice to New Cingular

Wireless PCS.



C. Damage to Public Right of Way. Whenever the removal or relocation of Equipment
is required or permitted under this Agreement, and New Cingular Wireless PCS’ removal
or relocation activities shall cause the public right of way to be damaged, New Cingular
Wireless PCS, at its sole cost and expense, shall promptly repair and return the public right
of way to a safe and satisfactory condition in accordance with applicable laws, normal
wear and tear excepted. If New Cingular Wireless PCS does not perform the required
repairs, then the City shall have the option, upon fifteen (15) days’ prior written notice to
New Cingular Wireless PCS, to perform or cause to be performed such reasonable and
necessary work on behalf of New Cingular Wireless PCS and to charge New Cingular
Wireless PCS for the proposed costs to be incurred or the actual costs incurred by the City.
Upon the receipt of a demand for payment by the City, New Cingular Wireless PCS shall
promptly reimburse the City for such costs.

Section 4: Compliance with Law

New Cingular Wireless PCS shall comply with all applicable laws, regulations and
ordinances throughout the term of this Agreement.

Section S5: Municipal Costs

New Cingular Wireless PCS agrees to reimburse the City for the individual Sites as

follows:

(a) Five Hundred and No/100 Dollars ($500.00) for non-recurring fees, including

a single up front application that includes up to five Sites, with an additional

One Hundred and No/100 Dollars ($100.00) for Site beyond the five; or One

Thousand and No/100 Dollars ($1,000.00) non-recurring fee for a new pole

(not a collocation) intended to support one or more Sites.



(b) In addition to the foregoing, commencing on the first day of the month
following the day that New Cingular Wireless PCS starts construction at a
Site, New Cingular Wireless PCS shall pay the City a Fee of Two Hundred
Seventy and No/100 Dollars ($270.00) per Site located in the City’s right-of-
way for each year of the Site License Term. The Fee is per Wireless
Tnstallation, and includes all Structure, Infrastructure, appurtenant equipment
and facilitics used in connection with each Wireless Installation.
(c) For engineering review fees related to the submitted information for review of
each Site, including the raceways for electrical conduits, New Cingular Wircless
PCS, LLC shall pay the City an amount not to exceed Five Hundred and 00/100
Dollars ($500.00) per Site proposed in the City’s Right-of-Way. The non-
recurring application fee per Site addressed in subsection 5(a) herein shall be
counted towards the total engineering review fee amount due per Site.
Section 6;:  Duration of Consent
The non-exclusive municipal consent granted herein shall expire fifteen (15) years
.from the Effective Date of this Agreement. Upon expiration of such consent, or at such
carlier date that New Cingular Wireless PCS ceases to maintain its telecommunications
system, it shall remove the Equipment at its cost and expense.
Section 7: Indemmification and Insurance
a. New Cingular Wireless PCS, its successors, assigns, sub-contractors, agents,
servants, officers, employees, designees, guests and invitees, hereby indemnify,
defend and hold harmless the City, its successors and assigns, elected officials,

officers, employees, servants, contractors, designees and invitees from and



against any and all claims, demands, suits, actions at law or equity or otherwise,
judgments, arbitration determinations, damages, liabilities, decrees of any
person(s) or entities claiming to be or being harmed as a result of New Cingular
Wireless PCS’s actions under this Agreement and costs in connection therewith,
except to the extent resulting from the negligent or willful acts, or omissions of
the City. This indemnification shall specifically include, but not be limited to,
any and all costs, reasonable attorney’s fees, court costs and other expenses that
may be incurred by the City in connection with any and all claims, demands,
suits, actions at law or equity or otherwise and/or arbitration proceedings which
may arise in connection with New Cingular Wireless PCS’ activities pursuant to
the rights granted in this Agreement.

. New Cingular Wireless PCS shall at all times maintain a Commercial General
Liability insurance policy, as per form ISO CG 00 01 or equivalent, with a
combined single limit in the amount of Five Million Dollars (35,000,000) per
occurrence covering bodily injury and property damage, and Five Million
Dollars ($5,000,000) general aggregate.

Prior to the commencement of any work pursuant to this Agreement, New
Cingular Wireless PCS shall file with the City Certificates of Insurance
evidencing the coverage provided by said policies. The City will be included as
an additional insured on such policies, as its interests may appear under this
Agreement.

The City shall notify New Cingular Wireless PCS within thirty (30) days after

the presentation of any claim or demand to the City, either by suit or otherwise,



made against the City on account of any of New Cingular Wireless PCS or its
sub-contractors, agents, employees, officers, servants, designees, guests and
invitees, activities pursuant to the rights granted by this Agreement. New
Cingular Wireless PCS may, in its sole discretion, self insure any of the required
insurance under the same terms as required by this Agreement.
Section 8. Notices.
All notices or other correspondence required or permitted to be given in connection with this
Agreement shall be in writing and delivered personally, by telecopy, by overnight carrier

service or by registered or certified mail to the parties at the following addresses:

To New Cingular Wireless PCS at:
New Cingular Wireless PCS, LLC

ATTN: TAG-LA
Re: FA#
Site ID:
1025 Lenox Park Boulevard NE, 3% Floor
Atlanta, GA 30319
With a copy to: New Cingular Wireless PCS, LLC
Attn: AT&T Legal Dept. — Network Operations
Re: FA#
Site ID:

208 S. Akard Street
Dallas, TX 75202-4206

To the City at: Atlantic City City Hall
1301 Bacharach Boulevard
Atlantic City, NJ 08401
Attn: City Solicitor



Section 9.  Assignment.

This Agreement may be assigned by New Cingular Wireless PCS to its principal
affiliates, subsidiaries or to any entity which acquires all or substantially all of its assets in
the applicable Federal Communications Commission license area by reason of a merger,
acquisition or other business reorganization, without the consent of the City. As to other
partics, any sale, assignment or transfer by New Cingular Wireless PCS must be with the

written consent of the City, such consent not to be unreasonably withheld.

Section 10,  Successors and Assigns.

The terms and conditions herein contained shall be binding upon and inure to the
benefit of the successors and assigns of the parties hereto.

Section 11.  Governing Law.

This Agreement shall be governed by, construed and enforced in accordance with
the laws of the State of New Jersey. Venue for any judicial proceeding arising under this
Agreement shall be in Atlantic County, New Jersey.

Section 12.  Incorporation of Prior Agreements.

This Agreement contains the entire understanding of the parties hereto with respect
to the subject matter hereof, and no prior other written or oral agreement or undertaking
pertaining to any such matter shall be effective for any purpose.

Section 13. Modification of Agreement.

This Agreement may not be amended or modified, nor may any obligation

hereunder be waived orally, and no such amendment, modification or waiver shall be
effective for any purpose unless it is in writing and signed by the party against whom

enforcement thereof is sought.



Section 14.  Invalidity.

If any provision hereof shall be declared invalid by any court or in any administrative
proceedings, then the provisions of this Agreement shall be construed in such manner so as to
preserve the validity hereof and the substance of the transaction herein contemplated to the
extent possible.

Section 15. Headings.

The Section headings are provided for purposes of convenience of reference only and
are not intended to limit, define the scope of or aid in interpretation of any of the provisions
hereof.

Section 16,  Counterparts.

This Agreement may be executed and delivered in several counterparts, each of
which, when so executed and delivered, shall constitute an original, fully enforceable

counterpart for all purposes.

[SIGNATURES APPEAR ON FOLLOWING PAGE]



IN WITNESS WHEREOF, this Agreement has been executed as of the date set forth below.

New Cingular Wireless PCS, LI.C,

a Delaware limited liability company
By: AT&T Mobility Corporation

Its: Manager

Witness
%/ &M/
& - Name: John Green
/g/éﬂf/ pon SN gy Tt e: Area Manager
A Tegle /

Dated: Z /? 7 /?0 2/ Dated: /7/7 /4// Y72 2/

Attest: City of Atlantic City
i/m\»
[/ - 7. /
Al s L o~
U Cda {3@41_. Lorty) am/;;’[ E{%’ ﬁ/@@_y
Paula Geletei, City Clerk Marty Small, JS{'f Mayor

THE WITHIN AGREEMENT APPROVED AS TO FORM AND EXECUTION.

Kﬁﬁ Timbers, Esq.
Assistant City Solicitor



EXHIBIT “A”: RESOLUTION # 375 adopted July 22, 2020



EXHIBIT “B”: LIST OF APPROVED SITES

MRPHLO027572 .
2701 Aflantic Ave @ N.
CRAN_RPHL_ATLANTIC CITY 2_ACNJ2_001 14823295 | 214735 lantie Ave
MRPHL029810 CRAN_RPHL_ATLANTIC CITY 2 ACNJ2_002 14826586 | 271633 | comer of Pacific & S. Georgia
MRPHL029811 CRAN_RPHL_ATLANTIC CITY 2 ACNJ2_003 14826587 | 216950 | 2525 Pacific Ave. @ Texas Ave.
MRPHL029815
Pap Lloyd Ave @ Park Place/
CRAN_RPHL_ATLANTIC CITY 2 ACNJ2_015 14826653 | 216972 o P area
MRPHL0Z9816 )
Pacific Ave. mid block between
CRAN_RPHL_ATLANTIC CITY 2_ACNJ2 016 14826654 | 216985 500 N. Club/Missouri and S.
Arkansas
MRPHL029817
CRAN_RPHL_ATLANTIC CITY 2 ACNJ2_017 14826656 | 21eosp | SF comerof nganK and Arctic
MRPHL029818
CRAN_RPHL_ATLANTIC CITY 2_ACNJ2_018 14826656 | 216977 | S.Michigan @ Pop Lioyd Ave
MRPHLO29813 CRAN—RPHL—ATLANT%(FJ,'CT%( 2 ACNJZ 005 LTEMC | j 006580 | 275558 | N.Indiana Ave. & Atlantic Ave.




Resolution of the City of Atlantic City
No. 375

Appraved as to Forim and Lepality on Basis of Facts Set Forth Factual contents certified lo by

Assistant City Solicitor /s/ Susan DiMaria Barbara Woolley-Dillion, Director of Planning & Development

Prepared by City Solicitor's Office

Council Member ALL COUNCIL presents the folliowing Resolution:

RESOLUTION AUTHORIZING THE EXECUTION OF A RIGHTS-OF-WAY
USE AGREEMENT WITH NEW CINGULAR WIRELESS PCS, LLC

WHEREAS, New Cingular Wireless PCS, LLC (the “Applicant™ proposes to place its
telecommunication equipment on utility poles or in underground conduits in the public rights-of-way of the
City of Atlantic City (“City™) in order to expand its wireless telecommunications system; and

WHEREAS, the project will assist in increasing wireless communications coverage and reliability
within the City; and

WHIRIEAS, the project requires that the City enter into a Rights-of-Way Use Agreement with the
Applicant to permit the Applicant to place its equipment in public rights-of~way; and

WHEREAS, the Rights-of-Way Use Agreement provides that the Applicant will seek approval from
the City Engineer or other designated City representative prior to installing equipment at any particular
location; and

WHEREAS, the Applicant appeared before the City’s Planning and Development Subcommittee
(“Subcommittee™) on July 1, 2020 to present and discuss with the Subcommittee the issues and arguments
supporting the City authorizing entering into a Rights-of-Way Use Agreement; and

WHEREAS, the Subcommittee has recommended that the City authorize entering into a Rights-of-
Way Use Agreement with the Applicant for the installation of wireless telecommunications equipment at.
various locations throughout the City (specific locations to be determined); and

WHEREAS,; the Applicant has represented that they do not currently intend to implement
technology known as 5G at the proposed sites, and when in the future the Applicant does intend to
implement 5@, they will inform the City; and

WHEREAS, City Council for the City of Aflantic City has determined that it is in the best interest
of the City and ils cilizens to enfer into a Rights-of-Way Use Agreement to permit the placement of
telecommunications equipment in the public rights-of way.




Resolution No, 375 Page 2

NOW, THEREFORE, BE IT RESOLVED by the Council of the City that City of Atlantic City,
that Council authorizes the Mayor to enter into a Rights-of-Way Use Agreement with New Cingular
Witeless PCS, LLC for the placement of telecommunications equipment in the public rights-of-way,

November 4, 2020 3:52 PM

DO NOT USE SPACE BELCOW THIS LINE

RECCORD OF COUNCIL VOTE ON FINAL PASSAGE

COUNCIL MEMBER | AYE | NAY | NV | AB. | MOT, SEC, COUNCIL MEMBER | AYE | NAY | N.V: | AB. | MOT. | SEC.
DELGADO X MORSHED X
DUNSTON X RANDOLPH X X
FAUNTLEROY X SHABAZZ X X
KURTZ X ZIA X
TIBBITT, PRESIDENT X
X-Indicates Vote NV-Not Voting  AB-Absent MOT-Mation SEC-Seconid

This is a Certified True copy of the Original Resclutiori on file inj(ﬁCity Clerk's Office.

) a .
DATE OF ADOPTION: JULY 22,2020 o (Bf~t Lole,
{3/ Paula Geletei, City Clerk




