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FACILITY USE AGREEMENT

THIS FACILITY USE AGREEMENT {*Agreement™) is enfered info by and betwuoen
Perfeet Gaine, Ine. (heveinaller “PG”) and the City of Atlantic City, New Jersey {hereinafier
“CHy™) as of the date set forth below.

WHERBAS, City owns, controls, and/or operates certain athletic facilities on City
property, which from tinte to time arc available for use, and provides services in connection with
such uses nnd

WHEREAS, The property is a public park listed on the City’s Reereation and Open Space
Inventory ("ROST) and governed by the Now Jersey Departinent of Environmental Protection
(the “Diepartment™) rales applicable to Groen Acres parkland, M.LA.C. 7:36-1 et seq. and the vules
and regulativns of the federal National Park Service (the “NPSY) pursuant fo the Land and Water
Conservation Fund (“LWCE") {collectively, the “Gresn Acres Rules”), which Grean Acres Rules
are specifically defined in Seetion 2 herein. And this Apreement is confingent upon the approval
of thie Departtnent in accordance with the Green Acres Rules; and

WHEREAS, PG desires to usé certain City facilitios and utilize certain services offured by
The City for the purposes set Torth in this Agreement, and the City is willing to extend fo PG the
use of those facilities and services under the terms and conditions set forth in this Agreement; and

WHEREAS, by Resolution No. 297 of 2023 adopted on April 19, 2023, the City Council

authorized the Cily to etder info 8 Facility Use Agreement with PG, altached hereto as Exhibit “A”

and made part hereof as if fully set forth herein; and

NOW, THEREFORE; for and in consideration of the mutual covenants contsined hercln
and other good and valuable consideration, the sufficiency of which is hereby acknowledzed, PG
antl the City do hereby consent, covenant, and agree as follows in copnection herewith

1. LICENSE TO USE DESIGNATED FACILITIES. Subject io and in accordance with
the terms and conditions stated in this Agreement, the City hereby grants to PG, and PG
hereby accepts and ngrees to exercise, a licenseto use the City’s {aeilities identified in the
altached “Exhibit B® at the {imes, ia the manner, and sclely for the purpose(s) set forth in
“Exhdbit B (“Eveni(3)™).

a, The Cliy expressly reserves for is own use, with the privilege of accupying and
using the same, and dll other City spaces jncluding, but not Hmited to, lobbies,
offices, classrooms, hallways, corridors, basements, concession stands, supply
gooms, grounds and other spaces Gwned by the City for its own purposes or other
purposes deemed appropriate by the City,

b, PG use und operalion of the premises, and its conduet of its businoss, shall be and
remain subject fo and in accordance with the Greed Acres Rules and all other
applivable laws, ordinances, wles, regulations, requirtcments aud directives of all
governmental agencies and authorities having jurfsdiction over the prenilses und
the use thereof, No other use or oscupangy of the premises Is permitied. PG s use

e et Pen Py e . e ST At 8 i e L 4120 S5 472 1 b e ety AT he e w0 bR S oo R g rmes pes -

Tifrage



of premises shall not adversely impoct public aceess, vse aud enjoyment of the
BrOpeHY.

2. GREEN ACRES RULES, PG sckinowledges ond agress that:

1, City has selected PG and awerded (his Agreement in secordance with fhe
Local Publie Contracts Law, N.LS.AL 40A:11-1 gt seq. Resolution 257 of 2023 approving
this Agreemont Is attached hereto as Exhibit “A”.

b, Notwithstanding anything fo the confrary contained hereln, PGsvighis uader
this Agrecment shall be subject to, Imitéd by and exercised in necordauce with the Greon
Acres Rutes at NLS AL 13:8C-1, ef seq. and M.LA.C. 7536, et seq., a5 may be amended
and supplemented, including the LWCT implementing guidelines ot 36 CFR. 39.
Furthermore, the CHy shall exercise its fghts under the Apreement to ensure that the
premises continues to be operated for conservation and revreation purposes in sccordance
with the Green Acres Rules,

¢ The nclivities condusted on ihie premises must be conducted in 2 manner that
affords “reasopable public access” to the premises, which includes allowing members of
the public to use the batlrooms on (ke premises if necessary to supplement the existing
public bathrdoms servicing the baseball fields;

d. PG shall comply with all state snd federal civil rights and accessibility
Tegistation, including Tite VI of the Civil Rights Act, Section 504 of the Rehahilitation
Act and the Americans with Disabilities Act, along with their state equivalents and their
reapective enabling regulations. By way of example and not [imitstion, PG shall not
dizeriminate sgainst any worker, employee, contractor, or applicant, or day member of the
public, because of race, ereed, color, religion, age, sex, nations] origin or handicap, aor
otheriviss commit an unfair employment practice and shall talee affirmative action e ensure
that applicents are employed, and fhat employees are trealed during employment, without
regard to their race, ereed, solor, religion, age, sex, ov national orighn;

¢, All meal and deinle prices charged by PG lo the public shall be competitive
wiils similar facililies sparated on private property;

i PG acknowledges that City, the Departiwent and NP8 cach bave the
mathority 10 perodically review this Agreement and PGs operatious of the promises o
determine whether such opérations comply with the Green Acres Rales, and exch way
terminate this Agreement In the event it s determined that P(¥s operations vielate e
(reen Acres Rules,
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bo scheduled and played in a day on a field. PG shall seck written approval from

City for playing more than four (#) pames on any field in any given day, o any

case, the parties shall ageee ahead of (ime upon the number of games to be played

on cach field in any given day,

PG shall provide « scout to keep score of all games and serve as o {iekd direstor for

any tournament related questions or issues,

g PQshall providea tournamentievent directos for all events that will be responsible
for game schedules, communieations with coachesfteanss, and will beé on-call fo
resolve any competition-relates disputes,

d. PG is responsible for supplying Pott-A-Potties, and must elean the Poit-A-Polties
a minimum ofat least two (2) days per week.

9, TNSURANCE. Belore commencing the first Bvent, PG shall prrchase and maintain insuance,
in conformance with the provisions conlained in (his Agroement. This insurance will provide.a
defense and indemnify the City and the Department aguinst any such claim, damage, loss of
expense hatis attributable io bodily njury, sickiess, disease ar death, or to iy to or destruction
of tangible praperty {other than the work itself) inchuding the loss of use, which arises oul of
P05 operations under this Agreement, This insurance ghall apply repardless of whether the
opérations, actions, derefictions or failures to act from which the clains arises, are sttributable
{6 PG, any of P(P’s, efficers, ageats, subcontractors, employees, axyonc direcily or indirectly
employed by ay of them including anyone for whose acts of the aforem entioned may be linble
by operation of stafute, goveriiment regilation, or applicable case law and the City, usless
caused by the sole negligence of the Cily.

Proof of this insurance shall bz provided to the City no fess than thirty (30} days prier to {he first
Fvent, as sel forth in Exliibit B. In no event shall the fiturs to provide this proof, prier to Ge
commencement sd Fvent, be deened a waiver by the Cify of P(’s insrance obligations set
forth hetels,

In the event that the insurance compaiy {ies) issuing te policy (ies) required by this sectfon deny
coverage lo the City, PG will delend and indenmify the City at PG's expense.

All instranee requirements set forih below extend to all subconizactors.of PG,

4. Minimpa of Linbility, PG must obtain the required insurance with (he carder miwd
A-VIT or better by AM. Dest

P( shall meintain at Jeast the Lt of lisbilily as set forth belows

b, Commercial General Liability Insarance _
a. § 1,000,000 Bach Ocewrence (Bodily Injury ausd Property Damage)
b, 2,000,000 General Aggregnte

e $ 2,000,000 Product/Completed Operations Aggregate
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d. $ 1,600,000 Personal and Advertising Infary.

Contractual Liobifity that will tespond to the Hsdemnification ehuse, shatl be incladed in fhe
primary policy aud follosy (hrough o the cieess policy. The General Aznreppss Limit shall
apply separately to the event dates a5 defined i this agreement. As an allermafive, PGy
provide Commercial General Liability Insurance with no Genoral Agpropate. Liability
coverage will specifieally include eoverage for patticipands,

. Warkers' Compensation and Employers’ Liability Insurance
a. § 500,000 Eactt Acchdent
b $ 500,000 Bach Empleyes for Injury by Disease
o § 500,000 Aguregate for Injury by Discass.

PG isaSele Proprictor, Partnership or LLC, Insurance Policy and Certificate must Indicale
that the proprivtor/partnersimembers 4re Mincluded.” This requirement does rot apply
if inclusion Is not allowed by slate law.

d. Umbrelin
a. $2,000,600 per Oceurrence
b, $2,000,000 Aggregate

Contracival Liability and the General Agpregate shall apply en the same basis as the
primary insurance. The umbrella coverage shall apply excess of the general iiability and
etrployer’s linbility coverages. I shall inciude contractuat liability, participant lability,
additional insurcds and the general agaregate per location on the same hasis as the
nnderlying coverage.

T, at any time, the total aggrepate policy lmiis are reduced by fifty percent as a result of
paid or invurred claims, applicant wilt bind additional insurance te replenish the policies
back to the original requited limits of insurance.

o Additional Instred Stains and Certifieate of Insuranee.

The City, along with their respective clected oruppointed officials, officers, ageats and employees,
stiall be nanted as AddiGional Insareds for Opetations and Produci/Completed Operations.on (s
Commercial Generat Lishility Policy which must be prinary eod. ponconitibutery with
respect to the Additional Insureds,

1t fs expressly undersiood by the paties to this Agreement that it is the intent of the partics

fhat-any insurance obtained by the City is deerned exeess; non-contdbuory and not co-primary
in refation lo the eoverage(s) procured by PG, any of its Applicants, officers, agends,
subcentractors, employees or anyone dircetly or indirestly cimployed by any of them er
by nayoie for whose acts any of the ath rementinned may be Hable by operation of statute,
government regutation or applicable case faw.

A Waiver of Sulyogation Clouse shall be added to the General Liability and Umbtella
poticies in favor of the City, and {his clavse shall apply to the City™s eleeled or
appointed officials, officers, agents and employees. I should also apply to PO
Warkers' Compensation policy if allowed by state law,
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Prior to commencement of work, PG ghall submil a Certificale of Insurance i Fayoy
of the City and an Additional Insured Endorsenient {in & form acceplable to the City)
as required hercunder.

£, Mo Limitation on Liability.

T any and all claims against fhe Additiony] Insureds by any employee of PO, anyone -
dizectly or indirectly employed by PG or anyone fot whose #cts PG may be liable, the
indemnification abligation shall not be limited by any limitation on the amonnt or type
of damage, compensation or benefits payable by or for PG under waskers' compensation
aets, disability benefit aets or other employee benefit dcts.

City, the Departient-and NP8 shall not be liable for any act or omission exeept as is
otherwise sot forth fn state and federal stafutes governing such Ligbility. Inthe event of any
alleged fiability on the pact of City, the Department or NPS, PG and anyone claiming by
or through PG shall be bound by all applicable Jaws governing claims against pablic
entities, inctuding but not limited to, Title 59 of the New Jersey Statutes,

NIDEP, and if appropriate the NPS, ars to be indenmilied and held harntless In the same
exlent as the City.

g Failureto Obtain/Maiutain, Cancellation and Renewal.

PG shail maintais in effect all insurance coverages required under this Agreement aj P{3's

sole expense and with insurance companies acceptable to the City. In the evemt PG fails

{0 abtain or maintain any insurance coverage required under this Agreement, the City

may, at its sole discretion, purcliase such voverage as desired for the City's henefit und

charge the expense o PG, or, in the alternative, terminate this Agreement, In the event

the coverage is sancelled or non-renswed, PG will provide 21 days advance notice of the
- cancellation or non-renewal.

10, TICKETTNG. 1f1le Event involves ticket sales, PG shall be entitled to retain one hundred
percent (1 00%) of the procecds cottected, PG shall be solely respansible for the paymend
of any and alf taxes or fees velated to {he collection of ticket procesds.

1L THE CITY!S FOOD AND BEVERAGE SERVICES. The pmtiss may, at their
diseretion, obtaiir third-party Food Truck Vendots to serve food andfor beverages, The
hoflities” onsite kitchen shall not be vsed by either of the Parlies, or their third-party
- vendor, Third-parly vendous shall be responsible for their own set up, food service, break
dowi, trash removal, and insurance. Third-party food and beverage veridors must be
approved by the City Health Departuent prior (o the Bvent{(s) and PG must adhere o ali
applicable regulations and laws in regard thereto, Tn the event thet a thied-party vendor
wighes 1o serve afecholic beverages, said entity shell obtain the proper approvals teough
thie necessary City and State Aleoholic Beverage Control procedures.
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{2, APPAREL, SOUVENIR, ANT NOVELTY SALES. PG, and any affiliaie verlors of
p(3, which shail be pre-approved by the City, shall be the sule providers of any and ali
spparel, souvenir, and novelty sales for the fivent(s). All proceeds from the sale and
distribution of apparel, soiwvenit, aud novelty vales will romain with PG, or its City pee-
approved vendor, and all requitements to pay nssoeiated and resulting faxes and fees shat
be the sole responsibility of PG, or said vendor, as appropriate.

13. DISPLAYS AND SIGNAGE, PG, and their pre-approved third-party vendors, shall be
entitled 1o post femporary signs and ereate . temporary displays/ vendor tenls upon the
ficensed property duiing the Bvent(s). The specific locations of sume must be pre-approved
by the City. Any such signage shail comply with all policies, standards, Resolations, sinch
Ordinances that govern the posting of signage with the City and specifically on the subject
proparty. At the conclusion of the Event(s), PG shall be responsibie for the prompt removal
of any such signs, displays, tents, and the Tike.

14. BROADCAST AND RECORDING RIGHTS.. PG shall be entitled to record the
proceadings of the Events and is granted all rights and pivileges for radio, television, and
internet roadesnsts, and all visoal dnd andio recordings, ineluding still photography
originating from the licensed property during the Eveni(g), and the City waives such rights
and privileges thercto,

15. POSTPONEMENTS AND CANCELLATIONS., In the cvent ihat unibreseen
circumstances disrupt the Bvent(s), or prevent it from being held altopether, both parties
will make best, good [aith effosts to accommodate new dates for the Eveni(s). However,
PG fails to reschedule due to ao fanit of the Clty, then PG shall compensate Ciiy Tor the.
prorated amount of each canceled Bvent. 1f City Tails to reschedule due to no fault of PG,
“then BG shall be entitled to a prorated refund of any monies therelofore preparced and yet
unearned by City.

16, WARRANTY. Both paties and their represeiitative emplayees, agents, and
sibeontactors shall comply with alf applicable Federal, State; and local laws, rules,
ordinances, regulations, and orders while performing veder this Agreement.

17. USE OF NAMES. PG agrees not to use {he name, logo, or traderaark of the City in any
mannear without the gxpress prior written consent of the Atlantic City Mayor™s Office. The
City will acqufre no tight, title, or interest uoder this Agreement to use, and will not use,
the name “Perfect Game” (either alone or in conjunction with ar as part of any other mark,
word, or name) or any faneiful characters, desigos, tademarks, iradenames, orcopyyighied
waorks of PG or my of its alliintes: (8) in any advertising, publicity, or promotien; (b} to
expross ar imply any endorsement by PG or the Ciy's products or servies; of (€ ia auy

ther manner whalsoever (whether or not similar to uses prohibited by {a} and (b} of this



Seetion), The provisions of this Seotion will swvive the expiration or soener ternrinetinn
of this Agreement or rny determination in connection with Section 23, inffa.

18, NO ASSIGNMENT OR SUBLICENSE. The rights and responsibifities granted in this
Agrezment are not assignable by cither party. PG shall ot sublicense the Ciy's property
under any sircumstance. Any attempted assignment or sublicense by cither party heretv
shall be'decmed mull and void.

19, WATVER. No waiver of any provision of this Agreerent shall be deemed, or shall
constitute, & waiver of any other provision, whether or not similar, nor shall any wakver
constitite 2 continuing waiver, No wuiver shall be binding unless gxecuted in writing by
the party muking the waiver.

20. NOTICES. Any notice, demand, or request with respect to this Agreement shall be in
writing énd shall be effective oniy if it is dulivered by personal services, by alr courier with
recetpt of delivery, or matled via certified mail with retum receipt raquested, fo the address
of the other party. More specifically, within Atlantic City City Hall, the City Clerk shall
be the designes for the City. If to the Department, to: NIDEP Office of Transactinns and
Public Land Adminfstration; Attn: Compliance Officer, 401 E. State St, P.O. Box 420,
il Code 401-078, Trenton, NJ (8625-0420.

21. FINANCIAL CONFIDENTIALITY. Neither party shall disclose the finaneial terms of
this Apteement to any {hird paty, except whese required by law.

97, GOVERNING LAW, VENUE, AND ATTORNEYS FEES, This Agreement shail be
governed by and shall be construed in accordance with the Jaws of tho Siate of New Jursey,
withaut regard to its choice of law principles. The parties’ comsent to the exchisive
jurisdiction and venue of any court of competent jurisdiction in Atlantic County, New
Jersey, In any action or sult 1o enfbree any right or remedy unider this Agresment or w
interpret any provision of this Agreement, the prevailing party shall be entitled to recover
its reagonable atforney’s fees and costs.

23. BINDING EFFECT. The provistons of this Agreement shall be binding upon and inars
fo. the benefit of the heirs, oxecutors, personal representalives, suecessors, employees,
agents, and agsigns of the parties.

24, SEVERABILITY, Jf any provision of this Agreement shall be found valid or
unenforcenble, the remalnder of this Agreement shall be interpreted so a3 best to reasenable
effect the intent of the parties,

25, COUNTERPARTS. This Apgreement may be éxecuted in any number of counterparts,
each of which shall be deemed 1o he an original but all of which together shall constiinie
one Agreement, Copies of signatures to this Agreement may be relied upon o the same
exlont as oviginuls,
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26, ENTIRE AGREEMENT. This Agreement constifules the enlire ameemen hatween the
parties perteining to is subject matter, and it gupersedes 4l prier contemporanedus
apreetients, representstions, and undesstendings of the pafics. Mo supplersent
modification, or amendment of this Agreement shall be binding unless exceuted in vritiog
by all parties,

27. AUTHORITY. By sipning below, the repesentative from each party rapresents that if/she
is duly authorized to sign this Agreement and bind their respeetive crganization

WITNESS THE SIGNATURES of the parties hercto on this_§__dayof_VIOY 2093,

ATTEST: CITY OF ATLANTIC CITY
) p s _ : / j
s Crlote, 7./ 503
3 /A
Paula Gelotel, City Clerk (¢ [ 1 / o> % Marty Small, 84, Mayar

5:/ Pl s
DATE: o D7

WITNISS: ON BEHALT OF PERVECT GAME, INC,
UL Q{éﬂffé{ ﬁfﬁ
Marid Prendergasr?
patE: 8- 20A

The Agreement Is approved as to form and execntion
bute; S22 /2> B
e —

Peter T, Sallata, Esq., Assistant Solicitor
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Eehibit-A |

Resolation of the City of Atlantic City

No. 297

Approssd 24 fo Yons a0 Legality on Basls of ‘Eacls et Porth Frietanl eoateats vertified le by

Ausicnt City Salieser & Kan Tialers Tisiness Adminaions? Antiony Swan
Prepared by Gty Hotigin’s Offfcs

Congei] Member ___ SHABAZZ presents the following Resolutiow:

RESOLUTION AWARDING A CONTRACT TO PEREECT GAME FOR USE OF C’:HELSEA
HEIGHTS BASEBALL FIELD AND SANDCASTLE STADIUM FOR. BASEBALL GAMILS
DURING THE 2023 BASEBALL SEASON

WHEREAS, the City of Atlantie City has advertised for aud recefved Proposals under & fulr and
apen process for the uge of Chelsea Helghts Bascball Fleld and Sardeastle Stadinm for basebail games
during the 2623 bascball season; and

WHEREAS, PERFECT GAME has completed and submitled & Business Bntity Disclosure

Ceriification which cerlifies that PEREECT GANI has mot made any reportable conlributions fa &

candidate or polifisal compnitiee in the City of Atlantle City that will prohibit PERFECT GAME from
confracting with the City of Atlantic City; and

WHEIRRAS, the Clty desires o allow Chelsea Heights Baseball Field ond Sandeastle Stadivm to be
widlized for baseball games durlng the 2023 badeball season (see attached proposat),

NOW THEEEFORE BE IT RESOLVED by City Council and the Mayor iz hereby authorizad 10
exeoute and {he City Clerk to ailest an Agrecment with PERFECT GAME for THE USE OF CHELSEA
HEIGHTS BASEBALL TIELD AND SANDCASTLE STADIUM FOR DASEBALL GAMES
DURING THE 2023 BASEBALL SEASON for a cpst of FOUR THOUSAND TWO HUNDRED
DOLLARS (54,200.00) per game ol Sandeastle Stadium and SIX THOUSAND FIVE HUNDRED
DOLLARS (36,500,007 per gaine at Chelsea Heights Baseball Field durlng the 2023 baseball season, for s
total of NINITY-SEVEN THOUSAND FOUR BUNDRED DOLLARS (597,400.00).

April 27, 2023 1:56 PM

DCHROT USE SPAGE HELOW THIS TINE

] WHCORD OF SOUNCHL VOTE OF FRVAL PARSAGH —
COURGIE MEMBER | AYE | MAY | BV a0 wor | sie | counclLMEMEER AYE P WAY I NV AR I MOT o8RG
NSTON A, . I suanaze X X
XKURTZ o X TIBRITT e X
MANSHALL X . b wpnEng _ X .
MORSHED 9 . - S AFSTA
RANDOLYY, PRBSIENT X

" XoIndieates Vile  MY-Ngt Voting_ AB-Absent _ MOT-Mation __SEC:Sceand
Thiz i o Cestified Teus copy of the Oripinal Revolution en (i in m,‘imk‘s {fffee,

DATEOF ADOPTION;  APRILIO 2023 (Luda @M@

fof Pl Qetoied, Gity Clerk




