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Dinglas M. Bern, E.

INTERCREDITOR AGREEMENT

This Intercreditor Agreement is executed the [q L4 dayof November, 2021, by the CITY
OF ATLANTIC CITY, a municipal corporation of the State of New Jersey having offices located
at 1301 Bacharach Boulevard, Room 406, Atlantic City, New Jersey 08401 (the “City”) and
NORTH BEACH MINI GOLF, LLC, a New Jersey Limited Liability Company (*Borrower”)
having offices located at 137%5&‘1 MassachusettsAvenue; Atlantic City, New Jersey 08401,
N Nowo> fonepsh ie— fva_
Background Statement

A. The ATLANTIC COUNTY IMPROVEMENT AUTHORITY (the “Authority™) on
behalf of the City and the U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
(“HUD”) have approved the Section 108 Loan requested Borrower in the total principal sum of
Three Hundred Ninety Two Thousand and 00/100 ($392,000.00) Dollars, to be used by the
Borrower for working capital and construction at premises located at 120 Euclid Avenue, Block
82, Lot 2, Atlantic City, Atlantic County, New Jersey (the “Property”). The City’s proposed loan
to the Borrower is more specifically allocated as follows:

i. A Section 108 Loan to Borrower with funding provided through the Lender
in the amount of $392,000.00 for which approximately $370,000.00 for construction of the
facilities and $22,000.00 for working capital and for soft costs (the “108 Loan™);

B. The City has offered a loan to Borrower in the principal sum of $392,000.00 for the
purpose of for the construction of a mini-golf range, a dining facility, and a bike-rental facility and
working capital / soft costs. The said loan will be secured by a second mortgage lien and absolute
assignment of any leases and rents on the real property at 120 Euclid Avenue, Block 82, Lot 2,
Atlantic City, New Jersey, and an assignment of all contracts, permits and approvals, all as set
forth more fully in a commitment letter dated September 3, 2021 issued by Wilmington Savings
Funds Society, FSB (referred to as “WSFS”). The said commitment letter is attached hereto and
incorporated herein as Exhibit “A”, (also referred to hereinafter as the “WSFS Loan”).

C. In accordance with the terms and conditions noted in more detail in the attached
commitment letter (Exhibit “A™), the obligations of Borrower to WSFS with respect to the WSFS
Loan shall be evidenced by a Note, Mortgage in first lien position on the Property, along with a
Security Agreement and certain Guarantees and related agreements, The terms and conditions of
the Authority loan are set forth in more detail in a commitment letter dated July 2, 2021, and
addendums to the commitment letter dated August 16, 2021, and October 8, 2021, which are
attached herewith as Exhibit “B”.
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D. Borrower's obligations to the Authority shall be evidenced by Notes and secured
by a Mortgage, along with a Security Agreement and certain Guarantees and related agreements.

E. The WSFS Loan and the Section 108 Loan are sometimes collectively referred to
in the Agreement as the “Loans”. Acquisition, improvement, and Borrowers” business operations
at property identified as mini-golf range, dining facility and bike rental facility with Loan funds
provided by the Authority and WSES is referred to collectively hereinafter as the Borrowers’
“Project”. The Authority and WSFS are also sometimes referred to herein as the “Lenders”.

F. Because the Borrowers’ Project cannot proceed without funding provided by both
the Authority and WSFS as set forth above, the Authority and WSFS desire to enter into this
Agreement, along with the Borrowers, to establish terms, conditions, and agreements of the parties
regarding their respective participation in the Loans,

NOW, THEREFORE, in consideration for the payments made by the Authority and
WSFS to the Borrowers and other good and valuable consideration received, the parties agree as
follows:

1. Incorporation of Background Statement. The Background Statement set forth
above is true, correct and are incorporated herein by reference.

2. Lien Priorities.

A. The Mortgage lien securing the indebtedness of Borrower to the City, in the
principal sum of $392,000.00 shall be secondary and inferior to the lien in favor of WSFS to secure
the WSFS Loan to Borrower, in the principal sum of $428,000.00, as set forth in the Note,
mortgage and other documents executed (or to be executed) by Borrower in favor of WSES.

B. All liens securing the indebtedness of the Borrowers to WSES, existing now
or incurred at any subsequent date, shall be primary and superior to the lien in favor of the City to
secure the City Loan to the business operations of Borrower, in the principal sum of $392,600.00,
as set forth in the HUD Section 108 Note, Security Agreement and related loan documents
executed (or to be executed) by Borrower in favor of the Lender.,

C. The Borrower expressly covenants and agrees to pay, or sec to the
repayment, of the said Loans to the City and WSFS, and to prevent any default on such
indebtedness, any default under the instruments evidencing such indebtedness, or any default
under any security documents for such indebtedness.

D. Enforcement of Guarantees: In the cvent that the Borrowers default
upon payment of any of their indebtedness to the City or to WSFS, WSFS and the City agree that
the enforcement of the various guarantees provided to secure the Borrower’s obligations shall be
subject to the following priorities:

i First Priority Recovery on all guarantees: The WSFS’s loan in the
principal sum of $428,000.00 to Borrower, as secured by a Mortgage to be executed by the
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Borrower, and to be recorded in the Atlantic County Clerk’s Office along with a Note and related
Guarantees for the purposes stated herein; and

ii. Second Priority Recovery on all guarantees: The City’s HUD
Section 108 Loan to Borrower, for Working Capital, architectural and engineering services,
refinancing debt and fees in the principal amount of $392,000.00; and

iii. Recovery on all Guarantees: The WSFS’s loan to Bortower in
the principal sum of $428,000.00 for land acquisition purposes, as secured by a Mortgage to be
executed by the Borrower and to be tecorded in the office of the Atlantic County Clerk as a first
lien, subject also to the second priority Mortgage of the City to be executed by the Borrowers.

3. Additional Loan Funds. Except as set forth in the draw schedule that is
incorporated in the WSFS loan documents, neither party shall make any additional advances to
Borrower relating to the Project, without securing the consent of all other parties to this Agreement.
This restriction on future advances to Borrower shall be limited to advances for matters relating to
this Project and shall not limit any other Project or loan transaction between the Borrowers and
WSES or the City.

4. Use of the Loan Funds. The City shall have no obligation to WSFS to ensure that
WSFS’s funds are used by the Borrowers for the purposes authorized and intended by WSFES. To
the same extent, WSFS shall have no obligation to the City to ensure that City funds are used by
the Borrowers for the purposes authorized and intended by the City. The Borrowers shall be
responsible for utilization of all loan funds for their intended and approved purposes as set forth
in the Loan documents and to the fullest extent required by operation of law.

5. Disbursement of Draws by the Authority. The Authority shall perform the tasks
necessary to administer the draw schedule for the Borrowers® Project in accordance with the terms
and conditions of the City’s loan documents. The Authority shall obtain all documentation
required by the City loan documents to verify that the Borrower appears to be eligible for payments
pursuant to the draw schedule. The Authority shall provide copies of such documentation to the
City. Borrower shall provide a copy of each draw request to the Authority, at least seven (7) days
prior to each draw disbursement, setting forth the amount and basis for each draw.

6. Machinery and other Equipment Financed by the Authority.
Intentionally Omitted

7. Borrower Default. Inthe event that any Borrower or Guarantor becomes in default
under the WSFS Loan or the City Loan or under any other document executed in connection with
this transaction, then the Lender declaring the default agrees to contemporaneously provide a copy
of such notice to the other Lender at the address noted in this Agreement of the facts and
circumstances of the default. The Lenders will consult with each other on a regular basis and will
keep the each other informed of actions taken to resolve the default.
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8. Lender Rights and Remedies; Right to Cure.

A. Except as specifically set forth herein and subject to the terms hereof, WSFS
and the City shall be permitted to exercise any and all of the rights and remedies that may be
available under the WSFS or City Loan Documents, or otherwise available at law, in equity or
otherwise with respect to the Loan Documents, including, but not limited to: (i) accelerating
the Loan; (ii) making advances for the purpose of completion of construction of the Project,
payment of real estate taxes and assessments, maintenance costs, insurance premiums or other
items (including, without limitation, capital items) necessary or appropriate to protect the
Project; and (iii) instituting foreclosure proceedings with respect to the Project or accepting a
deed in licu of foreclosure with respect to the Project.

B. In the event of a Borrower Default, nothing herein shall be deemed to
prevent either Lender from taking actions and making payments necessary to cure or mitigate the
impacts of such Borrower Default, to the full extent permitted by the terms and conditions of the
Loan Documents.

C. In the event of a Borrower Default resulting in the filing of a foreclosure
action, either Lender shall have the option (but no obligation) to purchase the other Lender’s
interests in the Real Property that is the subject of the action along with an assignment of all of the
foreclosing Lender’s claims against the Borrowers.  Written Notice of intent to exercise such
option shall be provided by the purchasing Lender to the foreclosing Lender at least thirty (30)
days prior to the schedule foreclosure sale date.

9. Binding Effect on Successors and Assigns; Sale, Transfer or Assignment of
Loans.

A. Subject to the terms of this Agreement, the City may, from time to time, in
its sole discretion, sell, assign, or transfer all or any portion of its Loan and its interest in the Loan
Documents to HUD in connection with Section 108 of HUD's Community Development Block
Grant Program. In the event of such sale, assignment, or transfer: (i) the Authority shall provide
WSFS with not less than twenty (20) days prior written notice of such Transfer and contact person
at HUD and (if) the City shall provide all documentation executed in connection with such Transfer
to WSFS within fifteen (15) days following such Transfer.

B.  The City also reserves the right, in its sole discretion, to sell, assign or transfer
all or any portion of its L.oan and its interest in the Loan Documents to a successor governmental
entity that is duly authorized by HUD to administer HUD 108 loan programs, on the condition that
the Assignee shall agree to be bound by this Agreement, in a form that is reasonably acceptable to
WSES.

C. Subject to the terms of this Agreement, WSFS may, from time to time, in
its sole discretion, sell, assign, transfer and/or convey, directly or indirectly, all or any pottion of
its Loan and/or its Loan Documents to another duly authorized commercial lending or investment
institution; on the condition that the Assignee shall agree to be bound by this Agreement, in a form
that is reasonably acceptable to the Authority, Tn the event of such sale, assignment or transfer: (i)
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WSFS shall provide the City with not less than ten (10) days prior written notice of such Transfer
and contact person at the successor institution and (i) WSFS shall provide all documentation
executed in connection with such Transfer to the City within five (5) days following such Transfer.

10.  Continuing Agreement; Obligations Hereunder Not Affected.

A. This Agreement is a continuing agreement and shall remain in full force and
effect until the unconditional and irrevocable payment in full of the Loans to WSFS and the City.

B. All rights, interests, agreements, and obligations of the parties under this
Agreement shall remain in full force and effect irrespoctive of:

i, any lack of validity or enforceability of the Loan Documents in
whole or in part, or of any other agreement or instrument relating thereto;

ii. any taking, exchange, release, or non-perfection of any other
collateral, or any taking, release or amendment or waiver of or consent to or departure from any
guaranty, for all or any portion of the Loans that are the subject of this Agreement;

iii. any manner of application of collateral, or proceeds thereof, to all or
any portion of any of the Loans, or any manner of sale or other disposition of any collateral for all
or any portion of the Loans any other assets of Borrower or Guarantor;

iv. any change, restructuring or termination of the corporate structure
or existence of Borrower or any Guarantor; or

v, any other circumstance which might otherwise constitute a defense
available to, or a discharge of, Borrower, Guarantor or a subordinated creditor or a Senior Lender
subject to the terms hereof.

C. This Agreement shall continue to be effective or be reinstated, as the case
may be, if at any time any payment of all or any portion of the Loans is rescinded or must otherwise
be returned by either Lender upon the insolvency, bankruptey or reorganization of Borrower or
otherwise, all as though such payment had not been made.

11.  No Waiver of Rights. Any waiver by either party under this Agreement of any
breach by the other party or parties shall not affect similar rights subsequently arising, nor operate
as a waiver of subsequent breaches of the same or similar kinds, nor as a waiver of the clause or
condition under which said right arose or said breach occurred.

12. Notice. All notices hercunder shall be made by hand delivery or by certified mail
to each party at the addresses indicated above or to such other address as a party shall designate
by notice.

13. Complete Agreement. This Agreement represents the entire agreement and
understanding among the parties respecting the subject matter hereof.
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14.  Estoppel Certificate. Fach of the parties to this Agreement shall execute and
deliver to one another, from time to time, within ten (10) business days of the requesting party's
request, a statement in writing certifying, to the extent true based on such parties actual knowledge,
that this Agreement is in full force and effect, and acknowledging that there are not, to such party’s
actual knowledge, any uncured defaults or specifying such defaults if they are claimed and any
such other matters as may be reasonably requested by such requesting party.

15.  Additional Documents. Each of the parties to this Agreement agrees to provide,
execute, and record any further consent, agreement, document, or other instrument that may be
now or hereinafter necessary to fully effectuate the terms and conditions hereof.

16.  Conflicts. In the event of any conflict, ambiguity or inconsistency between the
terms and conditions of this Agreement and the terms and conditions of any of the Loan
Documents, the terms and conditions of this Agreement shall control,

17. No Release. Nothing herein contained shall operate to release any Borrower or
Guarantor from its obligation to keep and perform all of the terms, conditions, obligations,
~ covenants and agreements contained in all of the Loan Documents or any liability of Borrower or
Guarantor under all of the Loan Documents.

18.  Governing Law. This Agreement shall be construed and interpreted in accordance
with the laws of the State of New Jersey, provided, however, that all obligations arising form or
related to the Borrowers’ HUD Section 108 duties shall be construed in accordance with the
applicable Federal laws and Rules. Nothing in this Agreement shall be interpreted to amend,
modify, or waive Borrowers’ HUD Section 108 duties shall be construed in accordance with the
applicable Federal laws and Rules.

19.  Severability. In the event that any provision of this Agreement or the application
hereof to any party hereto shall, to any extent, be invalid or unenforceable under any applicable
statute, regulation, or rule of law, then such provision shall be deemed inoperative to the extent
that it may conflict therewith and shall be deemed modified to conform to such statute, regulation
or rule of law, and the remainder of this Agreement and the application of any such invalid or
unenforceable provisions to parties, jurisdictions or circumstances other than to whom or to which
it is held invalid or unenforceable, shall not be affected thereby nor shall same affect the validity
or enforceability of any other provision of this Agreement.

20.  Binding on Successors and Assigns. This Agreement shall be binding upon, and
inure to the benefit of, the parties and their respective successors and permitted assigns. Prior to
and as a condition of any assignment, the proposed assignee shall provide a written agreement
affirming the terms and conditions hereof to all other parties, in a form that is reasonably
acceptable to the Lenders.
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21.  Captions. The captions contained herein are not a material part of this Agreement.
Captions are for the convenience of the partics and do not in any way modify, amplify, or give full
notice of any of the terms, covenants, or conditions of this Agreement.

AT?: Atlanti%ounty Improvemenj Authority
( -
/4//4%\-/ By: /Ly«\ C e (2 et A
/ y v Jobh C. Lamey, Jr., Executive Direcfor
.‘f/
The within Agreement approved as to form and execution.

@C\’Eim ~ . City of Atlantic City -
Q)\W ﬁ\w By L -

*MichaetT Perugini, City Solicitor

ATTEST: Wilmingto | ngs Funds Society, FSB

/ " Gt B, \Jyio koS

7 : = North Beach Mini Golf LLC
WA By; M

/ ¢ ' Michael J. Intl‘if‘:'l‘i/, Chief Executive Officer

ATTEST: City of Atlantic City

IDW @,uoLe;

Paula Geletel, City Clerk
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MUNICIPAL ACKNOWLEDGMENT

STATE OF NEW JERSEY
: 55
COUNTY OF ATLANTIC

1 CERTIFY_that on November | iigf ,2021, John C. Lamey, Jr. personally came before
me, and this person acknowledged under oath, to my satisfaction, that:

(a)  this person is the Executive Director of the Atlantic County Improvement‘
Authority, the Municipal Corporation named in this document;

(b)  this person is the attesting witness to the signing of this document by the proper

Corporate Officer who isf4¢¢. (itr” , the Secretary of the Municipal
Corporation;

(c)  this document was signed and delivered by the Municipal Corporation as its
voluntary act duly authorized by a proper Resolution of its Municipal Council;

(d)  this person knows the proper seal of the corporation which was affixed to this
document; and

(e)  this person signed this proof to attest to the truth of these facts.

Beth A Metzger
] Notary Public
Signed and sworn to before me New Jersey
on November | ‘f ,2021. . My Commission Expires 3-25-23
_M' . e No. 2108948

e
ot : [
-

A
Notafﬁf Pl}bﬁé State of New ]ersey;g }
N S
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MUNICIPAL ACKNOWLEDGMENT

STATE OF NEW JERSEY
: SS
COUNTY OF ATLANTIC
1 CERTIFY that on November _ , 2021, personally came before me, and

this person acknowledged under oath, to my satisfaction, that:

(a)  this person is the Municipal Clerk of the City of Atlantic City, the Municipal
Corporation named in this document;

(b)  this person is the attesting witness to the signing of this document by the proper Corporate
Officer who is Michael J. Perugini, Esq., the City Solicitor of the Municipal Corporation;

(c)  this document was signed and delivered by the Municipal Corporation as its
voluntary act duly authorized by a proper Resolution of its Municipal Council;

(d)  this person knows the proper seal of the corporation which was affixed to this
document; and

(e) this person signed this proof to attest to the truth of these facts.

Signed and sworn to before me
On November  , 2021.

Notary Public, State of New Jersey
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LIMITED LIABILITY COMPANY
ACKNOWLEDGMENT

STATE OF NEW JERSEY :
1 S8
COUNTY OF ATLANTIC :

I CERTIFY that on November | "% 2021, Michael J. Intrieri personally came before me, and this
person acknowledged under oath, to my satisfaction, that:

(a) this person is the Chief Executive Officer of North Bech Mini-Golf LLC, the limited liability
company named in this document;

(b) the affiant stated that, in accordance with (1) the Operating Agreement of the LLC and/or (2)
any other documents that state who is authorized to act on behalf of the LLC, the affiant was
authorized to sign the attached document on behalf of the LLC.

(c) this person signed this proof to attest to the truth of these facts.

Signed and sworn to before me on
November éﬁ , 2021

Py Beth A Metzger
AT TN Notary Public
Notaf¥ Public New Jersey
?{ S g My Commission Expires 3-25-23
S /,w/ ' No. 2108948

st
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CORPORATE ACKNOWLEDGEMENT

STATE OF NEW JERSEY )
S8
COUNTY OF ATLANTIC)

. I 1:1 °
1 CERTIFY that on November E*f'i , 2021, L3pea, 5‘;’3 ;é . personally came before me, and
this person acknowledged under oath, to my satisfaction, that:

s Y
(a) this person is the Ef 5’” of WSFS Bank the corporation named in this document;

(b) this person is the attesting witness to the signing of this document by the proper corporate
officer who is and who is the of the

corporation;

(c) this document was signed and delivered by the corporation as its voluntary act duly authorized
by a proper resolution of its Board of Directors;

(d) this person knows the proper seal of the corporation which was affixed to this document; and

(e) this person signed this proof to attest to the truth of these facts.

By: ,
(Corporate Secretary)
Signed and sworn to before me on
November {4 ,2021 —
e 5 F‘;:“:l:i:‘:%%
- @/ ™S
Notan?‘ﬁi’ﬁ)iic i
{ o v
Beth A Metzger
Notary Public
New Jersey
My Commission Expires 3-25-23
No. 2108948
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Resolution of the City of Atlantic City
No. 225

Approved as to Form and Legality on Basis of Facts Set Forth  Factual contents certified to by

Assistant City Solicitor /3/ Benjamin J. Kaufman Business Administrator /s/ Arthur M. Liston

Prepared by City Soficitor's Office

Council Members__ GILLIAM & SMALL___ present the following Resolution:

RESOLUTION AUTHORIZING APPLICATION OF A SECTION 108 APPLICATION TO
CREATE A LOAN FUND FOR BUSINESSES LOCATED IN ATLANTIC CITY

Whereas, the City Council of Atlantic City is desirous of
encouraging economic development in the City of Atlantic City to expand
the tax base and to provide employment opportunities to its residents by
making available low cost loans to Companies seeking to expand in the
City and to encourage the growth of small business; and

Whereas, the U.S. Department of Housing and Urban Development
(hereinafter referred to as HUD) makes available low costs loans to
Companies through the Section 108 Program and the County wishes to apply
to HUD for such funds for a City loan program and HUD permits local
government entities to apply for such funds at 5 times their CDBG funds
entitlement amount; and

Whereas, under HUD Regulations 570.704.3 (i), 570.704 (iii) and
570.209 (a) require that applicants apply rigorous underwriting
guidelines for the Loan Program and the Atlantic County Improvement
Authority has developed such guidelines; and

Whereas, the City is desirous that such a program be self-
supporting, and the Improvement Authority has developed a fee schedule
to support the undertaking.

NOW, THEREFORE BE IT RESOLVED:

1. That the underwriting guidelines attached hereto and made a part
hereof, be and hereby are approved.

2. That in accordance with 570.704 (b) (2) of the HUD Regulations the
City agrees that the source of the repayment of the 108 loans shall
be the business borrower and that in the event that the foreclosure
provisions are inadequate to fully compensate the program, a debt
reserve fund, composed of not less 5% of the outstanding loans
shall be established from the repayment of loans and further in
accordance of 570.705(b) (2) of the HUD Regulaticns, a pledge of
block grants shall be made as a further backup.
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. The City agrees to comply with 570.208 and 570.208 (b)) (v) (a) to
assure that businesses receiving loan funds shall make a good faith
effort to hire 51% of its new employees from the low and moderate
income labor poocl, unless such a leoan occurs in a Census Tract or
Census Block Numbering Group which has a poverty rate of 20% or
more, in which case under HUD Regulations it is presumed that the
test has been met.

. That the Atlantic County Improvement Authority is designated as the
Administrator of the Program for the City

. The Atlantic County Improvement Authority is authorized to charge
the borrower a commitment fee of up to 3% of the loan amount and to
charge the borrower an interest rate of 120 basis points above the
rate charged by HUD to defer the administrative cost of the program
and to establish a debt reserve fund, there shall be no
administrative charges to the City.

. That the Mayor be, and hereby is Authorized to file a Section 108
Application with the U.S. Department of Housing and Urban
Development, and to execute all assurances and contracts required
by HUD.

SH December 3, 2021 12:54 PM

DO NOT USE SPACE BELOW THIS LINE

RECORD OF COUNCIL YOTE ON FINAL PASSAGE

COUNCIL MEMBER | AYE | NAY | NV | AB. | MOT. SEC. COUNCILMEMBER | AYE | NAY | N.V. | AB. | MOT. } SEC.
DELGADO X MOORE X
MALIK X RANDOLPH X X
MANCUSO X SMALL X X
MARSH X TIBBITT X
GILLIAM, PRESIDENT X
X-Indicates Vote NV-Not Voting  AB-Absent MOT-Motion SEC-Second

This is a Certified True copy of the Original Resolution on file in the City Clerk's Office.

DATE OF ADOPTION:

MARCH 18, 2015

s/ Rhonda Williams, City Clerk



