SUBRECIPIENT TCDER MICROGRID DESIGN AGREEMENT
BETWEEN AND AMONG THE CITY OF ATLANTIC CITY AND
DCO ENERGY, LLC

THIS SUBRECIPIENT TCDER MICROGRID DESIGN AGREEMENT (the

Aereoment™ gt MAY . -
greement™), 1s made this ! day of Apsil, 2022, by and between the City of Atlantic City (the

“City”) and DCO Energy, LLLLC (the “Subrecipient™).

WHEREAS, the New Jersey Board of Public Utilities (“BPU”) initiated the Town Center
Distributed Energy Resources (TCDER) Microgrid program as a result of Superstorm Sandy; and

WHEREAS, in 2017, the BPU established a TCDER Microgrid Feasibility Study Incentive
Program, which funded thirteen Feasibility Studies, including a study performed by the
Subrecipient on behalf of the City; and

WHEREAS, in 2019, twelve Feasibility Study applicants were informed that their studies
met program requirements and that they would be eligible for a Phase Il TCDER Microgrid Design
Incentive Program (the “Design Incentive Program’), which would award each successful
applicant a total incentive budget of $1,125,000 (“Total Incentive Budget”) to cover costs to be
incurred in administering and completing a TCDER Microgrid Design; and

WHEREAS, in 2020, the Subrecipient—one of the eligible Feasibility Study applicants—
successfully applied for the Design Incentive Program on behalf of the City to désign the Atlantic
City Microgrid, set forth in detail in the Subrecipient’s Application, attached as Attachment A
(the “Design Application™); and

WHEREAS, on May [0, 2021, the City entered a Memorandum of Understanding
(*“MOU”) with the BPU, attached as Attachment B, wherein the BPU, among other things, agreed

to “firmly set aside and segregate [the Total Incentive Budget], to cover costs to be incurred by the

[City] to administer and complete the TCDER Microgrid Design™; and



WHEREAS, upon execution of the MOU, the BPU transferred 75% of the Total Incentive
Budget to the City; and

WHEREAS, the MOU provides that the remaining 25% of the Total Incentive Budget ,
minus any interest accrued, will be retained by the BPU until the City’s completion of the TCDER
Microgrid Design and review of the design by the BPU; and

WHEREAS, on February 17, 2022, the BPU and the City executed an addendum to the
MOU providing, in relevant part, that the BPU acknowledges and approves that the City shall sub-
award the Total Tncentive Budget of $1,125,000 contemplated by the MOU to Subrecipient to
design the TCDER Microgrid.

NOW THEREFORE, in consideration of the promises and mutual representations,
warranties, and covenants herein contained, the receipt and sufficiency of which are hereby
acknowledged, the City and the Subrecipient (referred to collectively as “the Parties”) agree as
follows:

L SUBAWARD

The City shall subaward to Subrecipient the Total Incentive Budget refenced herein
through monthly invoices for payment, which shall be based on actual work performed and/or
expenses incurred pursuant to this Agreement. The Subrecipient shall submit such invoices (o the
City’s Department of Revenue and Finance and same shall be approved by the Business
Administrator. The Parties recognize that portions of the work have already been completed by
Subrecipient, and the already completed work shall be included in Subrecipient’s first monthly
invoice,

1. DUTIES OF THE PARTIES

The Subrecipient agrees to assist the City in complying with the terms of the City’s MOU

with BPU. In furtherance thereof, among other things, the Subrecipient shall.



. Submit a TCDER Microgrid Design to the City in accordance with the terms and
conditions of the MOU and documents incorporated therein, including, but not limited
to, Attachment A;

. Every 90 days beginning from the execution of this Agreement, submit a report to BPU,
on behalf of the City and subject to its review and approval, in which progress of the
TCDER 11 Microgrid Design is noted along with the corresponding funding spent for
that time period;

. Upon completion of the project, submit to the City a final verification that (1) the
Microgrid Design is substantially similar to the project described in Attachment A, the
Design Application, and (2) that the level of design is at least the level of design
described in the Design Application. Thereafter, if the BPU finds that one or both of
the foregoing conditions are not met, the Subrecipient shall correct the deficiency
within 60 days of receiving notice from the BPU, which the City will forward to
Subrecipient;

. Pay in full any amount in excess of the Total Incentive Budget necessary to complete
the TCDER Microgrid Design;

. Procure the services necessary to complete the TCDER Microgrid Design in
compliance with N.J.S.A. 52:32-2, N.I.S.A. 52:34-9.1, et seq., and N.J.S.A. 52:35-1,
et seq., and any and all applicable State and local procurement laws, rules, and
proccdﬁres;

. Submit to the City a completed Comparison of Actual to Budgei Expenditures, using
the form attached as Attachment C, within ten (10) business days of execution of this

Agreement. Subrecipient shall immediately provide an updated Comparison of Actual



to Budget Expenditures if Subrecipient later determines that said form must be updated
based on changes in costs or expenses, etc.

7. Submit all requisitions, pay applications, and invoices for costs or expenses associated
with the TCDER Microgrid Design that are to be paid for via funds from the Total
Tncentive Budget to the City for its review and approval on a monthly basis in
accordance with Article I above.

III. DESIGNATED REPRESENTATIVES

Communication between the Parties in connection with this Agreement shall be through

the following representatives:

City of Atlantic City

Attn: Michael Perugini

Adtlantic City Solicitor’s Office

1301 Bacharach Blvd.

Atlantic City, NJ 08401

DCO Energy L1.C

Attn: Gary Fromer, CEO

5429 Harding Highway, Bldg. 500

Mays Landing, NJ 08330

Iv. MISCELLANEOUS

a. STATUS OF SUBRECIPIENT: It is expressly understood and agreed by and

between the Parties hereto that the status of the Subrecipient and its employees, officers, and agents
shall be that of sub awardee of grant funds only. It is not intended, nor shall it be construed, that
the Subrecipient or any of its employees, officers and agents is an employee, independent
contractor or officer of the City for any purpose whatsoever.

b. TERMINATION, CANCELLATION, EXPIRATION: The Parties
agree that either Party can cancel this Agreement upon default by the other Party, provided such

default is not cured within thirty (30) days written notice. At the termination, cancellation or



expiration of this Agreement in any manner, the Subrecipient shall be paid for all services
completed in accordance with the terms of this Agreement through the date of termination and the
acceptance of final payment by the Subrecipient shall be in full satisfaction of all claims against
the City under this Agreement.

c. CERTIFICATE OF COMPLIANCE: Subrecipient represents that it is

in compliance with all laws of the State of New Jersey, all Ordinances of the City of Atlantic City,
including Ordinance No. 24 of 1993, Executive Order No. 1 of 1993, and Exhibit "A" attached
hereto and made a part hereof, involving Affirmative Action and minority business participation
and will remain so for the term of this Agreement, and failure to continue in compliance shall be
deemed a breach of this Agreement.

d. ASSIGNMENT: Subrecipient cannot assign its rights or obligations

under this Agreement without the prior written consent of the CITY.

e. CONFLICT OF INTEREST:  The Subrecipient covenants that it

presently has no interest and shall not acquire any interest, directly or indirectly, which would
conflict in any manner or degree with the performance of the within Agreement.

The Subrecipient further covenants that in the performance of this Agreement no
person having any such interest shall knowingly be employed by the Subrecipient or its
subcontractors.

f. COMPLIANCE: The Subrecipient, at all times, will observe and comply

with all Federal State and Local laws ordinances and regulations in any manner affecting the
conduct of the work under this Agreement.

g. EFFECT OF ILLEGALITY: If any provision of this Agreement is

determined to be illegal or against public policy or to violate any provisions of law or code by a

court of competent jurisdiction, the remainder of the Agreement shall not be affected thereby.



h. FULL AGREEMENT: This Agreement constitutes the entire agreement
between the Parties and any prior understandings or representation of any kind preceding the date
of this Agreement shall not be binding on either Party except to the extent incorporated in this

Agreement.

i CHOICE OF LAW: This Agreement shall be governed and construed in

accordance with the law of the State of New Jersey and the ordinances of the City of Atlantic City.
All actions, whether sounding in contract or tort, relating to the validity, construction,
interpretation or enforcement of this Agreement shall be instituted in the courts of New Jersey and
in the County of Atlantic and in no other.

j. INDEMNIFICATION: The Subrecipient shall indemnify, defend and

hold harmless the City from and against any third party claim (including any claim brought by
employees of Subrecipient), liability, damage or expense (including reasonable attorneys' fees)
that City may incur relating (o, arising out of or existing by reason of (i) Subrecipient's
performance of this Agreement or the conditions created thereby (including use, misuse or failure
of any equipment used by Subrecipient or its subcontractors, servants or employees) or (ii)
Subrecipient's breach of this Agreement or the inadequate or improper performance of this
Agreement by Subrecipient or its subcontractors, servants or employees.

k. INSURANCE: Before commencing work, and as a condition precedent
for payment, the Subrecipient shall purchase and maintain insurance, in conformance with the
provisions contained in this Agreement. This insurance will provide a defense and indemnify the
City against any such third party claim, damage, loss or expense that is attributable to bodily injury,
sickness, disease or death or to injury to or destruction of tangible property (other than the work
itself) including the loss of use, which arises out of the Subrecipient’s operations under this

Agreement. This insurance shall apply regardless of whether the operations, actions, derelictions



or failures to act from which the claim arises, are attributable to the Subrecipient, any of its officers,
agents, subcontractors, employees, anyone directly or indirectly employed by any of them
including anyone for whose acts of the aforementioned may be liable by operation of statute,
government regnlation, or applicable case law and the City, unless caused by the sole negligence
of the City.

Proof of this insurance shall be provided to the City before the work commences as set
forth below. In no event shall the failure to provide this proof, prior to the commencement of
work, be deemed a waiver by the City of the Subrecipient’s insurance obligations set forth herein.
In the event that the insurance company (ies) issuing the policy (ies) required by this section deny
coverage to the City, the Subrecipient will defend and indemnify the City at the Subrecipient's
expense.

The Subrecipient must obtain the required insurance with the carrier rated A-VIL or better
by A. M. Best. Inthe event the Subrecipient subcontracts any part of this project, these insurance

requirements must apply to all subcontractors.

The Subrecipient shall maintain at least the limits of liability as set forth below:

Commercial General Liability Insurance

$ 1,000,000.00 Each Occurrence (Bodily Injury and Property Damage)

$ 2,000,000.00 General Aggregate

$ 2,000,000.00 Products/Completed Operations Aggregate

$ 1,000,000.00 Personal and Advertising Injury

Contractual liability that will respond to Indemnification shall be included in the policy.
The General Liability and Umbrella/Excess Liability policy Aggregate Limits shall apply
separately to the project/location. As an alternative, the Subrecipient may provide Commercial

General Liability Insurance with no aggregate.



Comprehensive Automobile Liability Insurance

$ 1,000,000.00 Combined Single Limit Bodily Injury and Property Damage. Coverage
must include all owned, non-owned and hired vehicles used by the Subrecipient .

Umbrella Liability Insurance

$ 2,000,000 per Occurrence

$ 24,000,000 Aggregate.

Policy to apply excess of General Liability, Automobile Liability and Coverage B.

Workers’ Compensation and Employers’ Liability Insurance

$ 500,000.00 Each Accident

$ 500,000.00 Each Employee for Injury by Disease

$ 500,000.00 Aggregate for Injury by Disease

If the Subrecipient is a Sole Proprietor, Partnership or LLC, Insurance Policy and
Certificate must indicate that the proprietor/partners/members are “included”. This requirement
does not apply if inclusion is not allowed by law.

Other Conditions

The City, along with its respective elected or appointed officials, officers, agents and
employees, shall be named as Additional Insureds for Operations and Products/Completed
Operations on the Subrecipient's Commercial General Liability Policy, Business Autq Liability
and  Excess Policy all of which must be primary and noncontributory with respect to the
Additional Insureds.

It is expressly understood by the Parties to this Agreement that it is the intent of the Parties
that any insurance obtained by the City is deemed excess, noncontributory and not co-primary in
relation to the coverage (s) procured by the Subrecipient, any of its officers, agents,

subcontractors, employees or anyone directly or indirectly employed by any of them or by anyone



for whose acts any of the aforementioned may be liable by operations of statute, government
regulation or applicable case law.

A Waiver of Subrogation clause shall be added to the General Liability, Excess Liability,
Automobile Liability and Professional Liability policies in favor of the City and this clause shall
apply to the City’s elected or appointed officials, officers, agents and employees. It should also
apply to the Subrecipient's Worker’s Compensation policy if allowed by state law.

Prior to commencement of work, Subrecipient shall submit a Certificate of Insurance in
favor of the City and as an Additional Insured Endorsement (in a form acceptable to the City) as
required hereunder.

In any and all claims against the Additional Insureds by any employee of the Subrecipient,
anyone directly or indirectly employed by the Subrecipient or anyone for whose acts the
Subrecipient may be liable, the indemnification obligation shall not be limited by any lLimitation
on the amount or type of damage, compensation or benefits payable by or for the Contractor under
Workers’ Compensation acts, disability benefit acts or other employee benefit acts.

The Subrecipient shall maintain in effect all insurance coverages required under this
Agreement at the Subrecipient’s sole expense and with a carrier(s) rated A-VIII or better by A. M.
Best. In the event the Subrecipient fails to obtain or maintain any insurance coverage required
under this Agreement, the City may, at its sole discretion, purchase such coverage as desired for
the City’s benefit and charge the expense to the Subrecipient, or, in the alternative, terminate this
Agreement. In the event the coverage is cancelled or non-renewed, the insurance carrier(s) will

provide 30 days advance notice of the cancellation or non-renewal.

L. WAIVER AND RENUNCIATION: No waiver or renunciation by

either Party to this Agreement with respect to any breach or default or of any right or remedy

consequent thereon shall be deemed to constitute a continuing waiver or renunciation or a waiver



or renunciation of any other breach or default or any other right or remedy consequent thereon
unless such waiver or renunciation be expressed in writing, signed by the party making such waiver
or renunciation and specifying the nature and extent of such waiver or renunciation.

m. BINDING: This Agreement shall be binding upon the heirs, assigns,
and/or successors in right, title or interest of the Parties to the Agreement.

n. CAPTIONS: All captions in this Agreement are for convenience only.
They should not be deemed part of this Agreement and in no way define, limit, extend or
describe the scope or intent of any provisions hereof.

0. POLITICAL CONTRIBUTION DISCLOSURE: This Agreement has

been awarded to the Subrecipient based on the merits and abilities of the Subrecipient to provide
the goods or services as described herein. This fair and open contract was awarded through the

Local Public Contracts law, N.J.S.A. 40A:11-1, et seq., and all other provisions of the revised

statutes of the State of New Jersey..

Nevertheless, the undersigned does hereby attest that Subrecipient, his subsidiaries, assigns
or principals controlling in excess of 10% of the company are in full compliance with all the
Election Law Enforcement Commission rules and regulations pursuant to N.J.S.A, 19:44A-8 or
19:44A-16, and any contributions made in the one (1) year period preceding the award of the

contract would not, affect its eligibility to perform this Agreement.



IN WITNESS WHEREOF, the City has caused the Seal of the City of Atlantic City to be hereto
affixed and this Agreement to be signed by the Mayor and attested by the City Clerk thereof, and
Subrecipient has caused this Agreement to be executed by its President and attested by its Secretary

the day and year first below written.

ATTEST: CITY OF ATLANTIC CITY
M (re Lot BY: -

Paula Geletei, City Clerk Marty émiﬂl, Sr., Mayor

Date: 5 | / }7/}0%

WITNESS

Secretary Patricia Ehrhart Subremplent DCO Energy, LLC

Frank E. DiCola, Executive Chairman

(Please Print Name Above)
Date: S 172

THE WITHIN AGREEMENT APPROVED AS TO FORM AND EXECUTION.

Date: 5‘//%/2—3 BY; 7/’/]&-}1 I\IA'\rJ /é/AM“/

Matthew Sykes, Esqune
Assistant City Solicitor




STATE OF New Jersey }

} ss.
COUNTY OF  Atlantic )
| CERTIFY that on May 17 . 2022,
Patricia Ehrhart , the Secretary or Assistant Secretary of the

Corporation, personally came before me, and this person acknowledged under

oath, to my satisfaction, that:

(a)  this person is the secretary or assistant secretary of
DCO Energy, LLC.

(the corporation named in this document);
(b)  this person is the attesting witness to the signing of this document oy
the proper corporate officer of the corporation;
{c) this document was signed and delivered by the corporation as its
voluntary act duly authorized by a proper resotution of its Board of

Directors and;

(d)  this person signed this proof to attest to the truth of these facts.

Signed and sworn to before me on ;idﬁ ff/m ((%Af

ecrefary or Asst, Secre ry
Patricia Ehrhart

Mmg ] , 2022

S\m S (e

: ‘.Nomry Public §f New Jersey

N '(s(s-oa attached)

STACEY L CLARK
" Comm=55|0n#50035068

' Notarqubhc Siate of New Jersey
- *My Commission Expires
March 23, 2026

\ o




Resolution of the City of Atlantic City
No. 165

Approved as to Form and Legality on Basis of Facts Set Forth Eactual contents certified to by

Assistant City Solicitor /s/ Karl Timbers Barbara Woolley-Dillon /s/ Director Planning & Development

Prepared by City Solicitor's Office

Council Member SHABAZZ, presents the following Resolution:

RESOLUTION TO APPROVE AN AGREEMENT WITH DCO
- ENERGY FOR THE MICROGRID ENERGY SYSTEM

WHEREAS, in 2017, the City of Atlantic City (“City”) entered an agreement with DCO Energy
LLC, to perform a microgrid feasibility study on the City’s behalf in connection with Phase I of the New
Jersey Board of Public Utilities’ (“NJBPU”) Town Center Distributed Energy Resources (“TCDER”)
Microgrid Design Incentive Program (“Program”) grant, which the NJBPU awarded to the City along with
12 other entities; and

WHEREAS, in May 2021, the City entered a Memorandum of Understanding with NJBPU for
Phase II of the TCDER Microgrid Incentive Program, wherein NJBPU agreed to “set aside and segregate a

total incentive Budget of $1,125,000, to cover the cost to be incurred by the City to administer and complete
the TCDER Microgrid Design”; and

WHEREAS, in its application for Phase I of the TCDER Microgrid Incentive Program, the City
through and on behalf of DCO Energy LLC., set forth the Atlantic City Microgrid proposal, which would
leverage the existing thermal resources with the addition of a gas turbine generation resource to create a
combined heat and power microgrid that would serve the AtlantiCare Regional Medical Center Campus,
both Bally’s and Caesar’s Hotel Resort Casinos and the historic Boardwalk Hall, which proposal was
approved for the aforementioned grant funding; and

WHEREAS, in addition to providing resilient energy resources to the complete medical center
campus, the two casino hotel resorts will offer emergency shelter, food preparation, and cold storage
resources for the sheltered community while the Boardwalk Hall facility could serve as sheltered housing
for as many as 20,000 urban residents; and

WHEREAS, a Memorandum of Understanding ("MOU") between the City of the Atlantic City and
NIBPU confirming the conveyance of $1,125,000 grant funding from the New Jersey Board of Public
Utilities for the Microgrid Energy System, to allow the City to become more resilient in severe weather
circumstances and provide energy to Bally's Atlantic City Hotel & Casino, Caesars Atlantic City Hotel &
Casino, The Jim Whelan Boardwalk ITall and AtlantiCare has been executed; and

WHEREAS, an Addendum to the MOU acknowledges and approves a subaward of the total
incentive budget of $1,125,00.00 which was contemplated by the MOU to DCO Energy, L1.C, to design the
TCDER microgrid must be executed.



Resolution No. 165 Page 2

BE IT RESOLVED, by the City Council of the City of Atlantic City that the Mayor is hereby
authorized to execute and the City Clerk to attest to an addendum to the MOU with the NJPBU.

BE IT FURTHER RESOLVED, the Mayor is hereby authorized to execute and the City Clerk to
attest to an agreement with DCO Energy, LLC., to design the TCDER Microgrid.

cr May 18,2022 10:47 AM

DO NOT USE SPACE BELOW THIS LINE

RECORD OF COUNCIL VOTE ON FINAL PASSAGE

COUNCIL MEMBER | AYE | NAY | NV | AB. | MOT. SEC. COUNCIL MEMBER | AYE | NAY [ N.V. | AB. | MOT. | SEC.
DUNSTON X RANDOLPH X
KURTZ X SHABAZZ X X
MARSHALL X WEEKES X
MORSHED X X ZIA X
TIBBITT, PRESIDENT | X
X-Indicates Vote NV-Not Voting  AB-Absent MOT-Maotion SEC-Second

This is a Certified True copy of the Original Resolution on file in the City k's Otfice.

DATE OF ADOPTION: MARCH 16, 2022 ‘ a,a,QA &6&/?@,

/s/ Paula Geletei, City Clerk




